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PARTIES TO THIS PROCEEDING
Parties to this proceeding are as follows:
A.

Appellants:

Roger Atkinson, Polly Atkinson, and

Chad Atkinson•
B.

Respondents:

Stephen

G.

Morgan

and

Morgan,

Scalley, & Reading,
IHC

Hospitals, Inc. aka

Intermountain

Health

Care

Hospitals, Inc.; Scott Wetzel Services, Inc.; Scott Olsen; and
Primary

Children's

Hospital,

a

hospital

Interraountain Health Care Hospitals, Inc.
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STATEMENT OF JURISDICTION/
NATURE OF THE PROCEEDINGS
The Utah Supreme Court has jurisdiction of this appeal
pursuant to Utah Code Annotated §78-2-2(3)(j) •
The appellants (Atkinsons) filed a lawsuit against IHC
Hospitals, Inc. (IHC), Scott Wetzel Services, Inc. (Wetzel), and
Scott Olsen (Olsen), claiming inter alia, fraud and misrepresentations as to a Settlement Agreement which was reached in connection with injuries apparently sustained by Chad Atkinson.
Atkinsons also sued Stephen G. Morgan (Morgan) and the
law firm of Morgan, Scalley & Reading (the law firm) for legal
malpractice.
The lower court granted summary judgment to Morgan and
the law firm, and subsequently to IHC, Wetzel and Olsen.
court also denied

The

Atkinsons1 motion to file an Amended Com-

plaint .
This is an appeal from the lower court's granting of
sumraary judgment to all defendants and denying Atkinsons1 Motion
to Amend the Complaint.

STATEMENT OF ISSUES
The issues presented for review as to Morgan and the
law firm are as follows:
Did the lower court properly grant summary judgment to
Morgan and the law firm, dismissing Atkinsons1 Complaint.

-1-

CONSTITUTIONAL PROVISIONS
These respondents are unaware of any constitutional
provisions whose interpretation is determinative of the issues
presented on appeal as to the malpractice claim against Morgan
and the law firm.

STATEMENT OF THE CASE
The Atkinsons1 minor son, Chad Atkinson, is believed
to have suffered permanent injury while a patient at Primary
Children's

Medical

Center

on or

about March

4,

1983.

The

Atkinsons entered into a Settlement Agreement with IHC which the
Atkinsons now claim was inadequate.
Subsequent to the terms and amount of the settlement
having been agreed upon, IHC, through its agent Wetzel, retained
Morgan for the purpose of presenting the Settlement Agreement to
the Third Judicial District Court.

Atkinsons now claim that

Morgan was their attorney and that he committed legal malpractice .
The Atkinsons further claim that IHC, its adjuster
Wetzel, and Wetzel's employee, Olsen, are guilty of fraud and
misrepresentation in connection with obtaining the aforementioned settlement.

The Atkinsons further sought for declaratory

relief, asking the court to construe a portion of the Settlement
Agreement dealing with institutional and custodial living costs
of Chad Atkinson.

-2-

Morgan and the law firm filed a Motion for SummaryJudgment as to the legal malpractice claim, which Motion was
granted.

Subsequently, IHC, Wetzel, and Olsen also filed a

Motion for Summary Judgment, which Motion was also granted.

The

Atkinsons filed a Motion to Amend their Complaint, which Motion
was denied.

STATEMENT OF FACTS
1.

Chad Atkinson was born on March 2, 1983-

2.

Roger

and

Polly

Atkinson

guardians ad litem of Chad Atkinson.
3.

are

(R. 3).

the parents and

(R. 2, 20-23).

On or about March 4, 1983, while a patient at

Primary Children's Medical Center, Chad aspirated and filled his
lungs, temporarily depriving himself of oxygen, and resulting in
permanent brain damage.
4.

(R. 4).

On four or five occasions, the Atkinsons met with

Olsen, the manager

of Wetzel, and

with

the help of George

Atkinson, Roger Atkinson's father, a Settlement Agreement was
negotiated and agreed upon regarding Chad Atkinson's injuries.
(R. 156, 269-270).
5.

At

one

point

in

the

negotiations,

George

Atkinson, a union negotiator at Kennecott, prepared a ten-page
counter-proposal which was submitted to Olsen.
26; R. 644, p. 115).

-3-

(R. 651, pp. 20-

6.

After the settlement negotiations had been com-

pleted and the terms, conditions, and amounts of the settlement
had been fully agreed upon, Olsen contacted Morgan and requested
that Morgan, on behalf of IHC, present the Settlement Agreement
to

the

Third

Judicial

District

Court

in and

for Salt Lake

County, State of Utah for approval required under state law in
all settlements involving minors.

(R. 156; R. 647, p. 116-117;

R. 644, p. 112).
7.

Neither Morgan nor any other attorney at the law

firm was ever asked by IHC, the Atkinsons, or any other person,
to evaluate the terms, conditions, and amounts of the agreedupon settlement.

Moreover, such an evaluation would have been

impossible since no data relating to the facts and legal issues
of the terms, conditions, and amounts of the settlement was ever
given to Morgan or the the law firm.

(R. 157; R. 211; R. 644,

pp. 112-116; R. 647, pp. 84-85, 98-101, 116-117).
8.
Scalley
IHC.

Morgan and Steven K. Walkenhorst, both of Morgan,

& Reading, prepared

relevant pleadings on behalf of

At all times, Morgan and the law firm represented IHC, and

such representation was clearly shown on the headings of all
pleadings.

(R. 156-157, 185-187, 211-212).
9.

Morgan appeared before Judge Fishier on behalf of

IHC to obtain approval of the Settlement Agreement.

Roger and

Polly Atkinson were present and were not represented by counsel.
Judge Fishier was aware that Morgan only represented IHC, Inc.,
and not the Atkinsons.

(R. 185).
-4-

10.

Judge Fishier was aware that Morgan was identi-

fied on all pleadings as counsel for IHC and was satisfied that
it was clear to all involved, including the Atkinsons, that
Morgan did not represent the Atkinsons or their minor child.
(R. 185-186).
11.

Judge Fishier, after questioning Roger and Polly

Atkinson, approved the Settlement Agreement (R. 189-196).
12.

The Atkinsons now claim that the settlement they

agreed to was inadequate, that Morgan was their attorney and
committed malpractice.

(R. 9-10).

SUMMARY OF ARGUMENT
POINT I.
THERE IS NO FACTUAL OR LEGAL BASIS
FOR A CLAIM OF MALPRACTICE AGAINST
MORGAN AND THE LAW FIRM
A.
NO ATTORNEY/CLIENT RELATIONSHIP EXISTED
BETWEEN MORGAN AND ATKINSONS
Morgan was retained by IHC to petition the Court for
approval of a Settlement Agreement.
relationship

that existed

The only attorney/client

was between Morgan

and

pleadings reflect the relationship with the heading:

IHC.

All

"Stephen

G. Morgan, Morgan, Scalley & Reading, Attorneys for Intermountain Health Care Hospitals, Inc."

At no time did Morgan enter

into an attorney/client relationship with the Atkinsons, nor did
he ever tell the Atkinsons that he was their attorney.
-5-

Judge

Fishier of the Third Judicial District Court clearly understood
that Morgan represented IHC, and the record also reflects that
the Atkinsons were without counsel and understood that Morgan
represented IHC.

B.
THE ACTIONS OF MORGAN WERE WITHIN
THE STANDARD OF CARE
There is no evidence

that any act or omission of

Morgan was below the applicable standard of care.
formed all duties for which he was retained.

Morgan per-

At no time did

Morgan advise the Atkinsons as to the fairness or adequacy of
the Settlement Agreement, nor was he retained to do so.

The

Atkinsons filed no Affidavit under Rule 56, Utah Rules of Civil
Procedure, providing an expert opinion that any act or omission
on the part of Morgan was below the standard of care and constitutes malpractice.

C.
THERE IS NO CAUSATION BETWEEN ANY
ACT OR OMISSION OF MORGAN AND ATKINSONS1
ALLEGED DAMAGES
There is no causation between any act or omission on
the

part

of Morgan

Atkinsons.

any

of

the

alleged

damages of the

The terms and conditions of the Settlement Agreement

were already agreed
involvement.

and

upon by the Atkinsons prior to MorganTs

The alleged inadequacy of the settlement was not
-6-

proximately caused by any act or omission of Morgan.

Plaintiffs

provided no expert testimony by way of affidavit or otherwise
expressing an opinion that any act or omission on the part of
Morgan proximately caused damages to plaintiffs.

D.
ATKINSONS1 CLAIM FOR DAMAGES IS
SPECULATIVE AND WITHOUT BASIS IN FACT
The

Atkinsons

knowingly

entered

into

a

Settlement

Agreement with IHC, with the assistance of George Atkinson, who
drafted

a

sophisticated

Atkinsons.

The

settlement

pleadings

Atkinson's brain damage.

refer

offer

in clear

on

behalf

language

of

the

to Chad

There is no evidence that the Settle-

ment Agreement was inadequate or should otherwise be set aside.

POINT II.
THE ATKINSONS' ELECTION TO AFFIRM
THE SETTLEMENT AND SUE FOR FRAUD
BARS ANY CLAIM OF LEGAL MALPRACTICE
AGAINST MORGAN AND THE LAW FIRM
The Atkinsons have chosen to affirm

the Settlement

Agreement and sue for fraud, alleging that they were fraudulently induced

to enter into said Agreement.

By affirming the

Agreement, the Atkinsons can only sue those whom they claim
fraudulently induced them.

Plaintiffs make no such allegations

against Morgan.

-7-

ARGUMENT
POINT I.
THERE IS NO LEGAL OR FACTUAL BASIS
FOR A CLAIM OF MALPRACTICE
AGAINST MORGAN OR THE LAW FIRM
A claim of legal malpractice requires the following
elements:
1.

The existence of an attorney/client relationship.

2.

Failure of the attorney to exercise that degree

of skill, care, and knowledge commonly exercised by members of
the profession.
3.

Causation between the attorney's negligence and

the resulting damages.
4.

Proof

of

damages.

(See,

e.g.,

Phillips

v.

Clanzy, 733 P.2d (Ariz. App. 1986); Evans v. Steinberg, 699 P.2d
797 (Wash. App. 1985); Phillips v. Carson, 731 P.2d 820 (Kan.
1987); and, Warmbrodt v. Blanchard, 692 P.2d 1282 (Nev. 1984).
A.
NO ATTORNEY/CLIENT RELATIONSHIP EXISTED
BETWEEN MORGAN AND THE ATKINSONS
No attorney/client relationship existed between Morgan
and the Atkinsons.

Morgan was retained by Wetzel to represent

IHC in drafting the relevant pleadings and to petition the court
to approve the settlement which had already been agreed upon
between the Atkinsons and IHC.

Morgan testified concerning said

retention, as follows:
-8-

Q: Okay.
Your initial contact on the
Atkinson matter with IHC occurred via Scott
Olsen by a telephone call on July 14?
A

•

Q:

x es • • • •
What did he say?

A: He said that he on behalf of Intermountain Health Care had entered into a settlement with a minor, settlement
involving
some people by the name of Atkinson and he
said, you know, we need to have a court
approval.
Would you be interested in handling the court approval for Interraountain
Health Care? And I said yes.
(R. 652, p. 4 3 ) .
Q: Why did you send
Wetzel Services, Inc.?

a

letter

to

Scott

A: Because they were our client, and they
hired us, and I billed them, and so in
billing them I send them a cover letter
enclosing the certified copies, and with
the bill and thank them for that opportunity
Q: Why didn't you send the letter
termountain Health Care?
A: Because Scott Wetzel is
Intermountain Health Care.

Q: Okay.
What
and yourself?

was

said by

the

the

to In-

agent

for

Atkinsons

A: I would have introduced myself as Steve
Morgan; my recollection in thinking about
it is that I said: "I understand that you
have entered into an agreement with Interraountain Health Care in connection with
your child.
Is that correct?
Yes," they
would have responded.
And
did

then I recall that I would have said,
say, "I have been hired by Interraoun-

-9-

tain Health Care to prepare the documents
necessary to obtain court approval."
Now, I think before that, I would have
said:
"Because this matter involves a
minor, it needs to be approved by the court
and I have been hired by Intermountain
Health Care to prepare the necessary documents to obtain that court approval. Now,
I've got those documents and I would like
to have you come in and sit down and I
would like to go over them with you."

Q: Do you specifically recall whether you
told them you represented Intermountain
Health Care?
A: Yes.
That is my recollection that I
did so—that I had been hired by Intermountain Health Care.
(R. 652, pp. 14-18).
Appellants claim that at the hearing to obtain Court
approval of the settlement, Morgan made an appearance on behalf
of the Atkinsons.

Appellants base their claim on the following

portion of the transcript of the Hearing:
The Court: This is P-83-692, in the matter
of Chad Atkinson, a minor.
Mr. Morgan:
them....

Steve

Morgan

representing

(R. 189-195).
As to this statement, Morgan testified as follows:
Q: What did you mean when you say "Steve
Morgan representing them?"
A: I believe I was reponding to — I don't
believe the court reporter picked up all
that went on prior to ray making that statement.
Because that statement was made in
reference to Intermountain Health Care.
-10-

We had a meeting with the Judge prior to
him calling the reporter in, and during
that preliminary meeting, I explained to
him why we were there, the fact that I was
there representing Intermountain Health
Care, and that the Atkinsons did not have
counsel, and that we were there to obtain a
court approval of a minor settlement, and
after he had reviewed all these documents.
So he knew what it was all about. He then
asked for the court reporter to come in.
She came in and I believe that immediately
prior to my making that statement, the
judge mentioned Intermountain Health Care,
and I injected at that time "Steve Morgan
representing them."
Q: Specifically, what did you believe the
Court said prior to making the statement on
line 6?
A: He could have been at that point identifying the matter before him, that this is
P-83-692, the petition of Intermountain
Care, after which point I would have injected "Steve Morgan representing them",
and then went on "in the matter of Chad
Atkinson, a minor"....
Q: And how long had you been in the
chambers prior to the court reporter coming
in?
A:

Probably ten to fifteen minutes.

Q: Can you tell me what was said at that
meeting? Prior? . . .
A: ...I would have told them that I was
there representing Intermountain Health
Care, that the Atkinsons were without counsel, that these are the documents which set
forth the Settlement Agreement....
(R. 652, pp. 4-6).
Further, the Court questioned the Atkinsons concerning
counsel at the hearing as follows:
-11-

The Court: Have you sought the advice of
legal counsel in this matter?
Mrs. Atkinson:
I have talked to someone
about it, but we are not planning on getting a lawyer.
The Court:

Have you talked to a lawyer?

Mrs. Atkinson: Yes. I have just asked him
a few things about it and he said that we
should really not—we shouldn't have to sue
them if they are giving us an offer.
(R. 189-195).
The Judge asked the Atkinsons if they had sought advice of legal counsel, a question he would not have asked if
Morgan was representing the Atkinsons.
under oath:

"I have talked to someone".

Mrs. Atkinson answered,
This obviously did not

refer to Morgan, who was sitting there, but "someone".
Atkinson further stated:

Mrs.

"We are not planning on getting a

laywer."
For the Atkinsons to now claim that Mrs. Atkinson was
referring to Morgan in these discussions flies in the face of
logic.
As to this claim, Morgan testified as follows:
Q: Did they ever tell you that they had
seen another lawyer?
A: I don't recall them telling me they saw
another lawyer other than the reference at
the court hearing where she mentioned, on
page 2, where the court asked: "Have you
talked to a lawyer?" She answered: "Yes.
I have just asked him a few things about it
and he said that we really should not—we
shouldn't have to sue them if they are
giving us an offer."
-12-

I assume by that statement she had talked
to another lawyer because I never made that
statement to her.
Q: Did you ever ask Mrs. Atkinson what she
meant by that statement which you just read
to me.
A:

No.

Q: And you say that you never
told her
that she shouldn't sue them because they
made an offer.
A: Absolutely not.
statement.

That is a ridiculous

(R. 652, pp. 45-46).
Judge Fishier was aware that Morgan represented IHC
and not the Atkinsons at the hearing.

In his Affidavit, Judge

Fishier testified as follows:
2. That he was a judge who presided in the
proceedings known as !fIn the Matter of the
claim of Chad Atkinson, Probate No. 3-83692, in the Third Judicial District Court
in and for Salt Lake County, State of
Utah", and that having taken testimony and
having secured what he deemed to be sufficient data, he entered an Order approving
the proposed minor settlement.
3. That Stephen G. Morgan appeared as
counsel for Intermountain Health Care,
Inc., that he appeared at the courtroom of
Judge Fishier on the 22nd day of July 1983
at approximately 9:30 o'clock a.m., and
asked affiant if he would hear the proceedings relating to the proposed minor claim
settlement, to which affiant agreed.
4. That the pleadings identified Mr.
Morgan as counsel for Intermountain Health
Care, Inc., and that affiant verified this
fact with Mr. Morgan and affiant was satisfied that it was clear to all involved that
Mr. Morgan did not represent the Atkinson
parents or minor.
-13-

6, Among other things, the Court verified
with the parents that they did not intend
to obtain an attorney and that they had
consulted with an outside lawyer.

8. Mr. Morgan voiced no opinion concerning
the settlement itself, and the only role he
played in the proceedings before affiant
was that of counsel for the petitioner,
Intermountain Health Care, Inc., to bring
the matter before the Court for hearing and
resolution.
(R. 185-187).

(Emphasis added).

All of the relevant pleadings filed with the Court,
which pleadings the Atkinsons obtained and reviewed prior to
signing contained the following heading:
Stephen G. Morgan
MORGAN, SCALLEY & READING
Attorneys for Intermountain
Health Care Hospitals, Inc.
261 East 300 South, Second Floor
Salt Lake City, Utah 84111
Telephone: 531-7870
In Warmbrodt v. Blanchard, 692 P.2d

1282, 1285-1286

(Nev. 1984), the Court held:
The elements of a legal malpractice action
are: "the existence of an attorney/client
relationship, the existence of a duty on
the part of a lawyer, failure to perform
the duty, and the negligence of the lawyer
[as a] proximate cause of damage to the
client."

It is a contractual relationship creating a
duty of due care upon an attorney [which
is] the primary essential to a recovery for
-14-

legal malpractice. Furthermore, the attorney must be employed in such a capacity as
to impose a duty of care with regard to the
particular transaction connected to the
malpractice claim.
Even with regard to a
particular transaction or dispute, an attorney may be specifically employed in a
limited capacity.
In the absence of a
breach of duty, there can be no negligence
as a matter of law.... In the absence of
contractual duty to plaintiffs to perform
the act which plaintiffs alleged as a cause
of their damages, the court could properly
find that there was no genuine issue of
material fact. The summary judgment was,
therefore, properly granted.
No attorney/client relationship existed between Morgan
and

the Atkinsons.

The

Atkinsons' present

claim

that they

thought Morgan was their attorney has no basis in fact.

The

trial court was correct in granting Morgan's Motion for Summary
Judgment.

B.
THE ACTIONS OF MORGAN IN CONNECTION
WITH THE ATKINSONS WERE NOT BELOW
THE APPLICABLE STANDARD OF CARE
Morgan was retained by IHC to prepare the relevant
documents necessary to obtain court approval of the settlement
agreed

upon between the Atkinsons and IHC, to present those

documents to the Atkinsons for their review and obtain their
signatures, and thereafter to petition the court on behalf of
IHC for approval of the settlement.

These matters were perform-

ed by Morgan and the law firm within the applicable standard of
care.
-15-

Morgan drafted

the relevant pleadings in accordance

with the already agreed-upon settlement,

Morgan met with the

Atkinsons and read the pleadings in their entirety to and with
the Atkinsons, and explained to them their meaning and purpose.
Subsequently, prior to obtaining signatures from the Atkinsons,
Morgan asked if they had any questions to which they answered in
the negative.

(R. 652, pp. 24-35).

Finally, Morgan petitioned

the Court on behalf of IHC to review the Settlement Proposal and
relevant pleadings and obtain the required Court approval.
In support of the Motion for Summary Judgment filed by
Morgan and the law firm, Morgan filed an Affidavit of Scott
Olsen, R. 155-158; an Affidavit of Stephen G. Morgan, R. 210216; an Affidavit of Steven K. Walkenhorst, R. 222-226; and an
Affidavit of Philip R. Fishier, R. 184-196, which affidavits
contained

references, inter alia, as to the duties for which

Morgan was retained, and Morgan's appropriate

fulfillment of

said duties.
No affidavits were filed by the Atkinsons purporting
to contain expert testimony that Morgan's actions were below the
standard of care, in support of the Atkinsons1 claims of legal
malpractice.
This Court and the Utah Court of Appeals have consistently held that expert testimony is essential where the particularities of the practice of a profession are not within the
common knowledge, understanding, and experience of the average
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citizen.
1980);

(See

e.g. , Nixdorf

Malmstrom

v. Hicken,

v. Olsen, 400 P.2d

Anderson, 610 P.2d

209

612

P.2d

(Utah

348

1965);

(Utah
Kim

v.

1270 (Utah 1980); Robinson v. Intermountain

Health Care, 740 P.2d

262 (Utah App. 1987); and, Hoopiliana v.

Intermountain Health Care, 740 P.2d 270 (Utah App. 1987), as to
claims of medical malpractice.)
Other jurisdictions, in cases involving legal malpractice,

have

likewise

held

that

expert

testimony

is

necessary

based on the identical reasoning, i.e., that the particularities
of the practice
understanding,
Doherty,

686

of law are
and

P.2d

not within

experience
112

(Kan.

of

a

1984),

the

common

layman.
the Kansas

In

knowledge,
Bowman

Supreme

v.

Court

held:
...Expert testimony is generally required
and may be used to prove the standard of
care by which the professional actions of
the attorney are measured and whether the
attorney deviated
from
the appropriate
standard.
Expert testimony is required
with respect to a question an ordinary
person is not equipped by common knowledge
and skill to judge.
686 P.2d at 120.
In Sanders v. Smith, 496 P.2d

1102 (N.M. App. 1972),

the Court held:
Expert testimony in claims of legal malpractice means testimony of lawyers...departure from or neglect of legal standards
lies in the field of knowledge in which
only an attorney can give competent opinion . . .
After the defendant attorney sustained his
burden to establish the absence of a fact
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issue by expert testimony, the plaintiffs
could not remain silent. They must apprise
the Court of available expert proof to the
contrary and then produce it... •
496 P.2d at 1104 and 1105.

See also, First Nat'l Bank of Clovis

v. Diane, Inc., 698 P.2d 5 (N.M. App. 1985); Walker v. Bangs,
601 P.2d 1279 (Wash. 1979); and Kirsch v. Duryea, 578 P.2d 935
(Cal. 1978).
Appellants provided no expert testimony by affidavit
or otherwise to oppose Morgan's Motion for Summary Judgment.
It should also be noted that Morgan's alleged actions,
which appellants claim were below the standard of care (Point
II, Appellants' Brief), are without factual basis, unsupported
by any evidence, and are nothing more than the assertions of
appellantsf counsel.
First, the Atkinsons claim

that Morgan

incorrectly

advised them regarding the role of the judge, based on the following :
I read that document to them and explained
to them that in order for the court to
approve and sign this Order, that the court
would have to find that the settlement in
all respects was fair.
(R. 652, p. 33).
Not only is the above a true statement of the law, but
the Court in fact did make a finding that the settlement was
fair in the Order Approving Settlement of Minor's Claim, and To
Execute Specific Release and Assignment of July 22, 1983 (R.
426-427).

Further, Judge Fishier testified as follows:
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7. The affiant ascertained that both parents desired to complete the settlement as
they had agreed with Intermountain Health
Care, Inc., and that they felt that it was
in the best interests of the child and
themselves, and that upon hearing their
testimony, the court concluded that it was
in the best interests of the minor and the
parents to complete the settlement in accordance with the settlement terras which
had been agreed between the parties.
(R. 133).
The Atkinsons also claim that Morgan gave incorrect
advice regarding the value of the settlement to the Atkinsons.
This

is

blatantly

false.

Morgan

at

no

time

advised

the

Atkinsons as to the fairness of the settlement or that it should
be accepted.

Morgan testified as follows:

4. Neither Mr. Morgan nor Morgan, Scalley
& Reading were ever asked by Intermountain
Health Care, Inc. or plaintiffs to evaluate
the finalized settlement; moreover, such an
evaluation would have been impossible since
no data relating to the facts and legal
issues of the proposed settlement was ever
given to Mr. Morgan or Morgan, Scalley &
Reading.
5. No one ever requested defendants, Mr.
Morgan and Morgan, Scalley & Reading to
evaluate the settlement and, in fact, no
such evaluation was ever performed.
(R. 211).
Morgan further testified as follows:
Q: In your meeting with the Atkinsons, did
you ever express an opinion as to whether
they should accept the settlement or not?
A:

I did not....
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Q: Any of your meetings with the Atkinsons
did you ever express an opinion as to what
the settlement was worth?
A:

No.

(R. 652, p. 45, 52).
Finally, the Atkinsons claim that Morgan
advise them to obtain counsel.

failed to

Under the circumstances, such

advice was not only unnecessary but would not have made sense.
When Morgan came on the scene, he was advised that the Atkinsons
had chosen not to obtain counsel and had reached independently,
with the help of their father, a settlement with IHC.
testified as follows:
Q: Is there any particular reason why you
didn't ask the Atkinsons whether they had
consulted an attorney?
A: Based on the documents and my conversation with Scott Olsen, he said that he, on
behalf of Intermountain Health Care, had
entered
into
an
agreement
with
the
Atkinsons and the document he provided to
us indicated
that, what
Intermountain
Health Care had agreed to pay, and it was
typical of other situations where insurance
companies settled directly with claimants
without counsel. And this was typical of
that because there was, we were given no
information that they had counsel, that all
the money was to be paid to them for and on
behalf of Chad, and if they had counsel and
he was getting something, that would have
been provided for in the petition. So we
were given no information to indicate that
they had counsel, and everything indicated
that it was just like any other courtapproved minor settlement we had handled
for an insurance company or a self-insured
such as Intermountain Health Care, and that
is that they dealt directly with the claim-
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Morgan

ants, in this case, the Atkinsons, who were
without counsel.
(R. 652, 47-48).
Atkinsons1

The

claim

that

Morgan's

actions,

as

described above, were below the applicable standard of care is
without

merit

factually

and

legally.

The claims are mere

assertions, unsupported by any expert testimony, by affidavit or
otherwise, required under Utah law and under Rule 56 of the Utah
Rules of Civil Procedure.

The Court granting summary judgment

to Morgan and the law firm was appropriate.

C.
THERE IS MO CAUSATION BETWEEN ANY ACT
OR OMISSION ON THE PART OF MORGAN AND
ANY OF THE ALLEGED DAMAGES OF THE ATKINSONS
No act or omission on the part of Morgan proximately
caused

the

Atkinsons.

damages

alleged

to

have

been

sustained

by the

The only claim of the Atkinsons is that the settle-

ment amount reached between the Atkinsons and IHC was inadequate
in light of the injuries sustained by their son, Chad.

The

services rendered by Morgan and the law firm had no causal connection with the sufficiency of the settlement.

The Atkinsons

acknowledge that the Settlement Agreement was negotiated, and
all the terms, conditions and payments to be made, agreed upon,
and finalized prior to Morgan and the law firm's involvement and
retention by IHC to present the matter for court approval.
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Roger Atkinson testified as follows:
Q: Did you tell Scott Olsen at the time of
this fifth meeting that you would agree to
the offer?
A:

I don't recall if we told him that.

Q: What do you recall telling him about
whether or not the offer was agreeable at
this fifth meeting?
A: Yes, I think we did say that it was
agreeable.
Q:

You say it was agreeable?

A: Yeah.
I think that's why he sent us
over to Steve Morgan.
Q: Are you now saying you and Polly decided to accept the offer before you consulted with Steve Morgan?
A: I think we decided to accept it and
then he sent us over to look it over with
him, with Steve Morgan.

Q: In that same general vein, you first
met Mr. Morgan when you were referred over
there by Scott Olsen after you'd agreed to
the settlement with Scott Olsen, isn't that
also true?
A:

Yes sir.

Q: And these papers were the product of
some five meetings and of Scott Olsen making a proposal to you, and you and your dad
figuring
out
this
ten-page--counterproposal—and you finally dickered out this
deal?
Mr. Gardiner: Well, once again, I object
to the form of the question, go ahead and
answer it.
-22-

Witness:

Yeah, we did.

(R. 644, pp. 91, 112 and 115) .
Polly Atkinson testified as follows:
Q: Then he [George Atkinson] and Roger,
you believe, presented that to Scott Olsen
and the others, and then finally after
these things you've described they said
"this is all we'll pay you"?
A: Yes.
Q:

And you said "we'll take it"?

A: Not at that point. Roger and I thought
about it and thought there was nothing else
we could do.
Q:

So you agreed to take it?

A: Yes.
Q: That was before you knew anything about
Mr. Morgan?
A: Yes.
Q:

Before you ever heard his name?

A:

Yes.

Q:

Before you'd been to see him?

A:

Right.

Q: Besides you folks, various reasons for
accepting it, and besides whatever input
Roger's dad had, did you consult with anybody else about settlement of the case?
A:

No, we didn't.

Q: You made a decision based on what you
felt was the best available data?
A:

That's right.

(R. 647, pp. 116-117).
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Scott Olsen testified concerning these events as follows :
Q: ...Your first contact or anybody else's
first contact, so far as you know in this
case—that is, the Atkinson case—was when
you called to arrange to have Steve take
care of the court approval?
Mr. Felt: Excuse me, your first contact
with Steve?
Mr. Gardiner: First contact with Steve
Morgan was when you called to ask him to
assist with the court approval?
A:

That's correct.

Q: He was not a party to or in any way
involved as you know with any of these
events that led to you and the Atkinsons
reaching the Settlement Agreement?
A:

No.

Q: And I believe your testimony is —I'd
like you to tell me if this is correct —
that after some five meetings with a variety of people and after exchange of offers
and counteroffers, you and the Atkinsons
reached an agreement before you called him?
A: Yes.
Q: And up to that time Mr. Morgan didn't
know anything about any of the events involved or the people involved that had led
to that agreement for settlement; isn't
that also true?
A:

That's correct.

(R. 652, pp. 80-81).
There is no question that the settlement terms, conditions, and amounts were fully agreed upon between the Atkinsons
and IHC prior to Morgan's involvement in entering an appearance
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on behalf of IHC to bring the matter before the Court for approval.
signified

Morgan's appearance on behalf of IHC before the Court
that an agreement had already been reached by the

parties and that said agreement could be reduced to a judicial
decree.
The decision on whether or not to settle a claim is
always under the full control of the individual party and not of
any attorney,

Morgan and the law firm were retained by IHC

merely as scriveners, to prepare the relevant documents and to
petition the court on behalf of IHC to approve the settlement
which had already been agreed upon.

No act or omission on the

part of Morgan proximately caused the alleged insufficiency of
the settlement amount already agreed upon by the Atkinsons and
IHC prior to Morgan entering the picture.
Finally, this Court and the Utah Court of Appeals has
consistently held that in matters involving medical malpractice
claims, expert testimony is necessary as to the issue of causation.

Robinson v. Intermountain Health Care, 740 P.2d 262 (Utah

App. 1987); Talbot v. Groves L.D.S. Hosp., 21 Utah 2d 73, 440
P.2d 872 (Utah 1968) .
Expert testimony as to causation is also necessary as
to claims of legal malpractice.

In both medical and legal mal-

practice claims, the intricacies and effects of the acts or
omissions of a physician or an attorney are not within the common knowledge of the layman and, thus, expert testimony is re-
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quired both as to the standard of care and as to causation,
i.e., that some act or omission on the part of a physician or an
attorney proximately caused a plaintiff's damages.
The

Atkinsons

provided

no

expert

testimony

on the

issue of causation opposing the Affidavits filed by Morgan.

The

Atkinsons have at no time provided any factual basis, by way of
expert testimony or otherwise, that there is causation between
any act or omission on the part of Morgan and the claimed inadequacy of the Settlement, the Atkinsons1 only claim for damages.
The

trial

court

properly

and

correctly

granted

Morgan's Motion for Summary Judgment.

D.
ATKINSONS1 CLAIM FOR DAMAGES IS
SPECULATIVE AND WITHOUT BASIS IN FACT
The Atkinsons' claim

for damages and

the basis of

their claim of legal malpractice against Morgan is that the
settlement amount reached was "inadequate", i.e. that it was not
enough money.

The Atkinsons, in their brief, claim that the

settlement constitutes a present-day value of only $118,000, and
that

the

$3,000,000.

injuries

sustained

by

Chad

Atkinson

are

worth

(Appellants' Brief, Statement of Facts, 1[s 30-31).

These claims are false and unsupported by any evidence.
these matters, Olsen testified as follows:
Q: Okay, have you run an estimate of what
the actual cost of the total settlement
package to IHC and MMI would be?
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As to

A:

An estimate, yes.

Q: And what did you estimate
cost to be?

the total

A: The annuity was $118,000, plus; the
given hospital bill was $65,000, plus. The
estimated medical care was $150,000...
...plus $20,000 for the up-front payment.
(R. 653, PP. 78-79).
The Atkinsons claim that the actual value of the losses suffered by their son is

ft

at least $3,000,000" has no basis

in fact, and is a mere conjecture or fabrication.

There is

nothing before this Court that constitutes evidence of an inadequate settlement.
Also, appellants claim ignorance as to the extent of
their son's injuries and claim that they did not understand that
he suffered from "brain damage".

(R. 647, p. 73). However, the

pleadings submitted to the Court in connection with obtaining
approval for the settlement, which pleadings the Atkinsons reviewed prior to signing, clearly state that the injuries sustained by Chad Atkinson constitute "brain damage".
The Petition for Appointment of Conservator and Order
to Approve Settlement of Minor's Claim and To Execute Specific
Release and Assignment, states in part:
5. The personal injuries sustained by Chad
Atkinson involved brain damage to an extent
which has not been ascertained at this
time, when the said child experienced respiratory problems due to a plug forming in
a respirator tube.
R. 410-411).
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Further, at the hearing, Judge Fishier questioned the
Atkinsons as follows:
The Court: Do you believe you have a claim
against Intermountain Health Care?
Mrs, Atkinson:

Yes, I do.

The Court:
What's
child's injury.
Mrs. Atkinson:

the

nature

of

the

Brain damage.

The Court: Do you understand that by settling this case and regardless of what
later transpires, when you find out later
that the child injury is worse than you
anticipated and on the other hand, even if
itfs better that you will not ever be able
to come back against Intermountain Health
Care? Do you understant that?
Mrs. Atkinson:

Yes, sir, I do.
•

. .

The Court:
It's my understanding that
there's a structured settlement of a total
payout of $900,000*
Mr. Atkinson:
The Court:
quate .

Yes sir.

Do you feel that this is ade-

Mr. Atkinson: Yeah, I do, considering the
hospitalization and everything like that
will be covered.
The Court: Do you feel this is in the best
interests of the child?
Mr. Atkinson:
The Court:
settlement.

I do.
Allright, I will approve the

(R. 137-140).
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The
Agreement.

Atkinsons

knowingly

entered

into

a

Settlement

They chose to do so without benefit of counsel.

The

claim that the settlement amount is inadequate in relation to
Chad Atkinson's injuries is without any basis in fact.

There is

nothing in the record to indicate that the settlement amounts
are inadequate.

Accordingly, the only damages claimed by The

Atkinsons are speculative and not a proper basis for a claim of
malpractice.

POINT II.
APPELLANTS' ELECTION TO AFFIRM THE
SETTLEMENT AGREEMENT AND SUE FOR FRAUD
AND MISREPRESENTATION BARS ANY ACTION
AGAINST MORGAN AND THE LAW FIRM
The

Atkinsons

contend

that

they

were

fraudulently

induced to enter into a Settlement Agreement by IHC and Wetzel.
The Atkinsons remedy is either affirmation or recision of the
Settlement Agreement.
the Agreement

and were

If the Atkinsons had chosen to rescind
successful

in their claim, then the

Atkinsons would have been in the same position that they were in
prior to the Settlement Agreement and could sue IHC for negligence, or again pursue settlement negotiations.

Any actions on

the part of Morgan would be moot.
It appears that the Atkinsons have chosen to affirm
the Agreement and sue IHC, Wetzel, and Olsen, for fraud and
misrepresentation.

The Atkinsons only have a cause of action

against those who were participants in allegedly fraudulently
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inducing them to enter into the Settlement Agreement, and that
does not include Morgan or the law firm.

The Atkinsons have at

no time alleged that Morgan or the law firm committed fraud or
were involved in any manner in inducing the Atkinsons to enter
into the Settlement Agreement.
25 Am. Jur. 2d Fraud and Deceit, §305, states:
Broadly speaking, relief...of fraud can be
had only against persons who were parties
to the fraud." (Emphasis added).
One cannot ordinarily be affected by false
representations which are neither induced
by him or made with his knowledge or be
deprived of any rights by fraudulent acts
in which he does not participate. In other
words, a person may not be held liable for
fraudulent representations not made, authorized, or participated in by him.
The Atkinsons allege that they were fraudulently induced to enter into a Settlement Agreement.

They could either

affirm the Settlement Agreement and sue for fraud or to disaffirm the Settlement Agreement and sue for recision.

In this

case, the Atkinsons have elected to affirm the Settlement Agreement

and

sue

for

fraud

Wetzel, and Olsen.

and

misrepresentation

against

IHC,

In so doing, the Atkinsons have no claim

against Morgan and the law firm for any alleged legal malpractice because the only damage claimed is the insufficient amount
of the settlement.

In affirming the Agreement and suing for

fraud,

who

only

Atkinsons

are

those

proper

allegedly

parties.
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No

fraudulently
such

induced

allegation

the

is made

against Morgan and the law firm.

Accordingly, the trial court

properly granted Morgan's Motion for Summary Judgment.

CONCLUSION
There is no legal or factual basis for a claim of
malpractice against Morgan or the law firm.

No attorney/client

relationship existed between Morgan and the Atkinsons.

Morgan

performed all the duties for which he was retained by IHC within
the applicable standard of care.

There is no causation between

any act or omission on the part of Morgan and the alleged insufficiency of the Settlement Agreement.

All of the terms, condi-

tions, and amounts to be paid were agreed upon and finalized
prior to Morgan and the law firm's involvement and retention by
IHC to present the matter for court approval.
The Atkinsons have provided no expert testimony by way
of affidavit or otherwise, as required under Rule 56, Utah Rules
of Civil Procedure and Utah law as to the standard of care or as
to causation.

The damages the Atkinsons claim to have incurred

are speculative.
Finally, the Atkinsons have chosen to affirm the Settlement Agreement and sue for fraud, claiming that they were
fraudulently induced to enter into said Agreement.

By affirming

the Agreement, the Atkinsons can only sue those involved in the
alleged fraudulent inducement.
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In

granting

Morgan's

Motion

for

Summary

Judgment,

Judge Young carefully considered the Atkinsons' allegations and
claims of legal malpractice

and

found, for reasons outlined

above, that such claims are without merit.

The granting of

summary judgment to Morgan and the law firm should be affirmed.
DATED this 3£^day of June, 1989.
KIPP/AND CHRISTIAN, P.C.
(

CAMM E.
HEip J.
Attorne
and Morga
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
HONORABLE PHILIP R. FISKLER, JUDGE PRESIDING
oOc

IN THE MATTER OF
Case No. P - 8 3 - 6 9 2
CHAD ATKINSON,
SETTLEMENT
A Minor

Friday, July 22,

1983
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For Intermountain
Health Care,
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MORGAN, STANLEY, & READING
261 East, 300 South, #200
Brighaa City, Utah 84111
Phone: (802) 531-7870

SHARYN KELLY, CSR #134
Official Reporter

1

SALT LAKE CITY, UTAH;

FRIDAY, JULY 22, 1983;

2

9:30

A.M.

-oOo-

3
4
5

THE C O U R T :

This is P-83-692,

In the Matter of

Atkinson, a M i n o r .

6

MR. MORGAN:

7

THE C O U R T :

8

MRS. ATKINSON:

9

(Polly A t k i n s o n and Roger W. A t k i n s o n were duly

10
11

THE C O U R T :
court

Steven Morgan r e p r e s e n t i n g
And your name,

them.

ma'am?

Polly Atkinson.
sworn.)

Y o u are here to seek the approval of

to s e t t l e a claim of your minor

12

MRS. ATKINSON:

13

THE C O U R T :

14

MRS, ATKINSON:

15

THE C O U R T :

16 ||

MRS. ATKINSON:

17

THE C O U R T :

18

Chad

the

child?

Y e s , sir.

And this is the child

here?

Uh huh.

A n d you are the m o t h e r of the

child?

Yes, sir.

And the gentleman h o l d i n g the child

is your

husband and the child's father; is that correct?

19

MRS. ATKINSON:

20

THE C O U R T :

Yes, sir.

Do you b e l i e v e you h a v e a claim

21

Intermountain Health Care?

22

MRS. ATKINSON:

23

THE C O U R T :

24

MRS. ATKINSON:

25

THE C O U R T :

against

Yes, I do.

What's

the nature of the child's

injury?

Brain damage.

Do you u n d e r s t a n d

that by settling

this

1

case, and regardless of what later transpires, when you find

2

o\rt later that the child's injury is worse than you antici-

3

pated, and on the other hand even if it's better, that you

4

will not ever be able to come back against Intermountain

5

Health Care?

Do you understand that?

6

MRS. ATKINSON:

7

THE COURT:

8
9
10

Yes, sir, I do.

Have you sought the advice of legal counsel

in this matter?
MRS. ATKINSON:

I have talked to someone about it, but

we are not planning on getting a lawyer.

11

THE COURT:

12

MRS. ATKINSON:

Have you talked to a lawyer?
Yes.

I!ve just asked him a few things

13

about it, and he said that we really should not —

14

shouldnft have to sue them if they are giving us an offer.

15
16
17
18
19
20

THE COURT:

Well, what's your understanding of the

offer?
MRS. ATKINSON:

That he would be taken care of both

medical, financial, his education.
THE COURT:

Do you understand that this provides for

monthly payments?

21

MRS. ATKINSON:

22

THE COURT:

23

we

Yes, I do.

Do you understand that it will be —

will get $500 per month, or $6,000 a year?

24

MRS. ATKINSON:

25

THE COURT:

Yes, sir, I do.

What about a bond, Mr. Morgan?

you

1

MR, M O R G A N :

2

THE C O U R T :

They are seeking a p p r o v a l w i t h o u t

I t h i n k in light of the fact that we are

3

going to h a v e a —

4

the total p a y o u t w i l l be $ 9 0 0 , 0 0 0 ,

5

MR, M O R G A N :

6

THE C O U R T :

bond.

if the child g e t s to be 65 y e a r s of age

Correct.
I t h i n k we will need a b o n d .

I was

7

thinking the w a y we can do this is set the bond as low as

8

possible and s t i l l p r o v i d e p r o t e c t i o n for the child.

9

much?

They w i l l get $ 6 , 0 0 0 a y e a r .

io

MR. M O R G A N :

n

THE C O U R T :

12

MR. M O R G A N :

13
14

How

For the first 15 y e a r s .
All

right.

T h e n it jumps up 150 a m o n t h for the next

ten y e a r s .
THE C O U R T :

Okay.

We will set a b o n d of $ 1 2 , 0 0 0 .

You

15

will have to f i l e a n n u a l a c c o u n t i n g s , and then the most

that

16

could h a p p e n is that y o u can take e v e r y t h i n g from the child,

17

d e p r i v e the c h i l d of it.

18

is get 12,000 o u t , and I think b y that time we could catch on

19

in a hurry.

The most they c a n do over 12 years

20

(Discussion off the r e c o r d . )

21

THE C O U R T :

22

MR, A T K I N S O N :

23

THE C O U R T :

24

MR. A T K I N S O N :

25

THE C O U R T :

And y o u r n a m e , s i r ?
R o g e r W. A t k i n s o n .

Are y o u the f a t h e r of the child?
Yes.

Do y o u believe that you, on behalf of the

1

child, have a claim against Intermountain Health Care?

2

MR. ATKINSON:

3

THE COURT:

4

It's my understanding that there's a struc-

tured settlement of a total payout of $900,000?

5

MR. ATKINSON:

6

THE COURT:

7

MR. ATKINSON:

8

Do you feel that this is adequate?

THE COURT:
whe child?

MR. ATKINSON:

12

THE COURT:

13

Okay.

14

MR. MORGAN:

15

THE COURT:

16

MR. MORGAN:

I do.

All right.

I will approve the settlement.

Why don't you prepare a new order.
Okay.
They are the conservator.
You mean a new order with regard to the

bond?

18

THE COURT:

19

MR. MORGAN:

20

THE COURT:

21

MR. MORGAN:

22

THE COURT:

23

Yah, I do, considering the hospital-

Do you feel this is in the best interest of

11

17

Yes, sir.

ization and everything like that will be covered.

9
10

Yes, I do.

Yes.
Oh.

Does that say without bond?

Yes.
Okay.

I will do that.

We will approve the settlement.

Now, what you folks are going to have to do is I

24

have advised the probate clerk to diary this

25

about a year.

matter ahead to

i
2

You can just strike the "W" and initial and even
pu£ in 12,000 if you want.

3

MR- MORGAN:

Of 12,000 or whatever.

4

THE COURT:

5

MR. MORGAN:

6

THE COURT:

And annual a c c o u n t i n g s .

7

THE COURT:

So about a year from now you are going to

$12,000c
And annual accountings.

8

have to find somebody to do your accounting.

9

that will be too tough.

I don't think

Because what you are going to do is

10

you are probably going to have

n

and y o u are going to have to k e e p copies of all of the bills

12

and verify where the money i s .

13

MR. ATKINSON:

14

THE COURT:

twelve $500 checks.coming in,

Okay.

Now, the order will not become effective

15

until y o u provide that bond of 1 2 , 0 0 0 .

16

of the amount of money we are talking about that's what y o u

17

are going to have to do.

18

bond.

19

MR. ATKINSON:

20

THE COURT:

21

MR. MORGAN:

22

THE COURT:

23

But I think in light

You are going to have to provide a

Okay.

Anything else?
Nope.

Thank y o u .

Are you going to help these folks with the

bond?

24

MR. MORGAN:

25

THE COURT:

Yes.
Okay.

We will take care of it.
Thank y o u very much.

1 ||

Good luck to you folks.

2
3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

||

(Procedlngs were concluded,,)
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

2

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

3

HONORABLE PHILIP R. FISHLER, JUDGE PRESIDING

4

OOO

5
6

IN THE MATTER OJF

Case No. P-83-692

7

CHAD ATKINSON,

REPORTER'S
CERTIFICATE

8

A Minor
9
10
11

I, SHkKTH KS.LLY, CeTtififed SYiOTt^arai ?>%poTt«r
12

and Notary Public in and for the State of Utah, do hereby
13

certify that the foregoing Pages 1 through 6, inclusive, com14

prise a full, true, and correct transcript of proceedings in
15

the captioned cause on July 22, 1983.
16

IN TESTIMONY WHEREOF, witness my hand and official
17

seal in Houston, Texas on this 29th day of May, 1987.
18
19
20
21
22

^sr/uA*

23

Sharon Kelly, CSR #134

24
25

/
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STEPHEN G. MORGAN
MORGAN, SCALLEY & READING
Attorneys for Intermountain Health Care
Hospitals, Inc.
261 East 300 South, Second Floor
Salt Lake City, Utah 84111
Telephone: 531-7870
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUV
STATE OF UTAH

6
7
8
9

IN THE MATTER OF THE CLAIM
CF
CHAD ATKINSON,

10

i\

No.

n

3^5? 12

i&*?

a Minor.

PETITION FOR APPOINTMENT OF
CONSERVATOR AND ORDER TO
APPROVE SETTLEMENT OF MINOR'S
CLAIM AND TO EXECUTE SPECIFIC
RELEASE AND ASSIGNMENT

/>Q3 Z'jZ

Intermountain Health Care Hospitals, Inc. respectfully

13

petitions the Court and alleges as follows:
1.

J

<

Roger and Polly Atkinson are husband and wife and the

15

parents of Chad Atkinson, born March 2, 1983, and have the sole

16

care, custody and control of said minor child.

17
18
19
20
21

2.

Jurisdiction of this Court is invoked pursuant to

§§ 75-5-401, 75-5-402, 75-5-408, and 75-5-409.
3.

Venue for these proceedings is proper since the minor

child involved resides in Salt Lake County, State of Utah.
4.

On or about March 4, 1983, Chad Atkinson, a minor,

22

sustained accidental injuries while in the care of Primary

23

Children's Medical Center, which is operated by Petitioner.

24
25
26

5.

The personal injuries sustained by Chad Atkinson in-

volved brain damage, to an extent which has not been ascertained

1 at this time, when the said child experienced respiratory •

Acms

2 due to a plug forming in a respirator tube.
3

6.

It is the analysis and judgment of the Petitioner the

4 there exists sufficient reason to warrant a final and complete
5 settlement of Chad Atkinson's claims against Intermountain Health
6 Care Hospitals, Inc.
7

7.

Petitioner and the parents of Chad Atkinson have nego-

8 tiated a settlement of the said minor child's claims against
9 Intermountain Health Care Hospitals, Inc., pursuant to which Inter10 mountain Health Care Hospitals,
11

Inc. agrees to pay the following:

Medical Cost Protection:

O

S 12

Intermountain Health Care Hospitals, Inc. will pay all medira

•

| 13 costs that include, but are not limited to, treatment, hospitalizaO
2

14
15
16
17
18
19
20
21
22
23
24
25
26

tion and therapy that are a result of the incident that took place
at Primary Children's Medical Center on March 4, 1983 involving
Chad Atkinson.

All treatment, hospitalization and therapy must be

approved by Primary Children's Medical Center as being associated
with the above incident.

This agreement does not, in any way,

limit any other services available to Chad Atkinson by Primary
Children's Medical Center or any other health care facility or individual.

This portion of the agreement relating to medical costs

will be valid and in effect until March 2, 1998 or until Chad
reaches his fifteenth birthday whichever comes first.
Monthly Payments
15 year guarantee at $500.00 a month or $6,000 per year with
a guaranteed payout of $90,000.

20 year guarantee after 15 years

1 of $1,500 a month or $18,000 per year for life with a guaranty ~d
2 payout of $360,000.

Guaranteed payments will be made to Chad

3 Atkinson or to his parents should Chad die prior to termination o.
4 guaranteed payments.
5

Payments of $1,500 per month or $18,000 per year to be made

6 to Chad Atkinson should he survive beyond the guaranteed payments
7 mentioned above, with these contingent payments to be made until
8 the death of Chad Atkinson.
9
10

Normal payout 65 years of $900,000.

Education Protection:
Beginning on March 4, 1998, Chad, or his parents

should Chad

i 11 die prior to any of these dates, will be paid $15,000 per year
5°
S= 12 for a total of eight such payments to be paid on March 4th of each
I? 13 year through March 4, 2005 for total guaranteed payout of $120,000
f
? 5 14 to assist in payment of Chad s educational expenses, if necessary.
I-

« 15
16
17
18
19
20
21
22
23
24
25
26

Investment Protection:
On March 4, 2008 a lump sum of $50,000 will be paid to Chad,
or to his parents if Chad should die prior to that date. On March
4, 2018 a lump sum of $100,000 will be paid to Chad, or his parents
if Chad should die prior to that date.
Unforeseen Expenses by the Parents:
A one time payment of $20,000 will be paid to the parents of
Chad upon finalizing and approval of the court, of the settlement
between Primary Children's Medical Center and the parents of Chad
Atkinson.
Total guaranteed payouts to Chad or his parents:

$

747,000

Total payouts to Chad and his parents should Chad
live a normal lifetime of 65 years:
-1-

1,280.000

Assistance to Qualify For Institutionalization, If Neces: r^:
Intermountain Health Care Hospitals, Inc., by and through
Primary Children's Medical Center agrees to provide whatever
assistance is requested by the parents of Chad Atkinson to qualify
Chad for institutionalization, if the parents determine that the
same is necessary and desired in the future,
8. Petitioner believes this to be a fair settlement and in
the best interests of Chad Atkinson such that his parents should
be authorized to settle his claim against petitioner by executing
a release of all claims against petitioner fully and against
all other potential tort feasors, up to the amount paid by
Petitioner for medical costs, the above annuity and the $20,000
in cash and an assignment to petitioner of the Atkinsons1 claims
against all other potential tort feasors up to the amount paid
by petitioner for medical costs, the annuity and the $20,000 in
cash, but said release and assignment should in no way limit or
affect the Atkinsons' right to pursue claims against other potential tort feasors, deluding petitioner, for damages above and
beyond the amount paid by petitioner for medical costs, the
annuity and the $20,000 in cash.
9. Roger and Polly Atkinson, the parents of the minor child
should be appointed to serve as Conservators of the estate of the
minor child during the period of his incapacity, without bond.
WHEREFORE, Ifetitioner prays that the Court enter an Order as
follows:

1. The settlement of all claims of Chad Atkinson against Intermountain Health Care Hospitals, Inc. be authorized and approved
acrordinz to the terms set forth above in this Petition;

2.

Roger and Polly Atkinson, be authorized to execute or

behalf of said minor child, a specific release and assignment of

v

and all claims against Intermountain Health Care Hospitals, Inc.,
Primary Children's Medical Center, and any and all other potential
tort feasors, arising out of or resulting from the incident of March
4, 1983, as set forth in the attached release and assignment.
3.

Roger and Polly Atkinson be appointed to serve as Con-

servators for the Estate of Chad Atkinson and to serve without bond.
Dated this %£l

da

Y

of J

uly, 1983.
INTERMOUNTAIN HEALTH CARE HOSPITALS,
INC.

Its Authorize

ADDENDUM C .

RELEASE AND ASSIGNMENT OF ALL CLAIMS
ROGER ATKINSON and POLLY ATKINSON, husband and wife and the parem.
of Chad Atkinson, born March 2, 1983, residing at 2316 South 600 East,
#4, Salt Lake City, Utah

84106, having reached their majority, for the

sole consideration of payment by Intermountain Health Care Hospitals
Inc., as follows:
Medical Cost"Protection:
Intermountain Health Care Hospitals, Inc. will pay all medical
costs that include, but are not limited to, treatment, hospitalization
and therapy that are a result of the incident that took place at Prima™
Children's Medical Center on March 4, 1983 involving Chad Atkinson
All treatment, hospitalization and therapy must be approved by Primarv
Children's Medical Center as being associated with the above incident
This agreement does not, in any way, limit any other services *v»ii.Mo
to Chad Atkinson by Primary Children's Medical Center or any other"health
care facility or individual. This portion of the agreement relating to
medical costs will be valid and in effect until March 2, 1998 or until
Chad reaches his fifteenth birthday whichever comes first.
Monthly Payments
15 year guarantee at $500.00 a month or $6,000 per year with a
guaranteed payout of $90,000. 20 year guarantee after 15 years of
$1,500 a month or $18,000 per year for life with a guaranteed oavout
of $360,000. Guaranteed payments will be made to Chad Atkinson or
to his parents should Chad die prior to termination of guaranteed vpayments .
*
Payments of $1,500 per month or $18,000 per year to be made tc
to
Chad Atkinson should he survive beyond the guaranteed payments mentioned
above, with these contingent payments to be made until the death of ioned
rh**
had
Atkinson. Normal payout 65 years of $900,000.
Education Protection:
.
Beginning on March 4, 1998, Chad or his parents should Chad die
prxor to any of these dates, will be paid $15,000 per year for a total
of eight such payments co be paid on March 4th of each year throush March
4 2005 for total guaranteed payout of $120,000 to as s is tin parent
of Chad s educational expenses, if necessary.
Investment Protection:
On March 4, 200S a lusp sun of $50,000 will be paid to Chad or
to his parents if Chad should cie prior to that dar*
n„ M9r«i, "' °n
om o

Unforeseen

Exp

t>os

by

Che

Parents :

A one time payment of $20,000 will be paid to the parents of Chad
upon finalizing and approval of the court, of the settlement b^ tween
Primary Children's Medical Center and the parents of Chad Atkin;;;n.
Total guaranteed payouts to Chad or his parents:
Total payouts to Chad and his parents should
Chad live a normal lifetime of 65 years:

$

7A .000

1,280,100

Hereby on their own behalf and on behalf of their minor child,
Chad Atkinson, and their heirs, executors, administrators, successors

-re

assigns release, acquit and forever discharge Intermountain Health Care
Hospitals, Inc., and Primary Children's Medical Center or their agents,
servants, successors, heirs, executors, administrators, of and from any
and all claims, actions, causes of action, demands, rights, damages,
costs, loss of service, expenses and compensation whatsoever, which the
undersigneds or their minor child, Chad Atkinson, now have or which may
hereafter accure on account of or in any way growing out of any and all
known and unknown, foreseen and unforeseen bodily and personal injuries
and property damage and the consequences thereof resulting or to result
from the accident, casualty or event which occurred on or about the 4th
day of March, 1983, at the Primary Childrenfs Medical Center.
In addition, the undersigneds on their own behalf and on behalf of
their minor child, Chad, for the consideration set forth above, do hereby
release all other potential tort feasors up to the amount paid by Intermountain Health Care Hospitals, Inc. for medical expenses, the annuity and
the $20,000 in cash and hereby assign to Intermountain Health Care Hospitals, Inc., or its successors or assigns, the Atkinsons1 claims against
all other potential tort feasors up to the amount paid by Intermountain
Health Care Hospitals, Inc. for medical expenses, the annuity and the
$'20,000 in cash but this re lease and assignment should in no way limit or
affect the Atkinsons' right to pursue claims against other potential tort
feasors, excluding Intermountain Health Care Hospitals, Inc. and Primary
Children's Hospital, for damages above and beyond the amount paid by
-2-

u n d

L h e

$20,000 in C4

1*

ic is specifically

agreed and und

that Intermountain Health Care Hospitals, Inc. is subrogated

''scood

o and is

entitled to pursue the above-mentioned claims in the names of : *>ger
Atkinson, Polly Atkinson or Chad Atkinson against any and all ot. r
persons, firms, corporations, and other entities.
It is understood and agreed that this settlement is the comprv. Lse
of a doubtful and disputed claim, and that the payment made is not tu
be construed as an admission of liability on the part of the party or
parties hereby released, and that said releasees deny liability therefor
and intend merely to avoid litigation and buy their peace.
The undersigneds hereby declare and represent that the injuries
sustained by Chad Atkinson are or may be permanent and progressive and
that recovery therefrom is uncertain and indefinite and in making this
release and assignment it is understood and agreed, that the undersigneds rely wholly upon the undersigneds1 judgment, belief and knowledge of the nature, extent, affect and duration of said injuries and
liability therefor and is made without reliance upon any statement or
representation of the party or parties hereby released or their representatives or by any physician or surgeon by them employed.
The undersigneds further declare and represent that no promise,
inducement or agreement not herein expressed has been made to the undersigneds and that this release and assignment contains the entire agreement
between the parties hereto, that the undersigneds have obtained court
approval to enter into this release and assignment for and on behalf of
their minor child, Chad Atkinson, and that the terms of this release
and agreement are contractual and not mere recital.
Neither this release and assignment nor any payment pursuant thereto shall be construed as an admission of any liability, such being ex*
pressly denied, nor as a waiver by or an estoppel of any of the parties
-3-

herein released to make claim for any damages which they susta: ed,

their claims and causes of action with respect thereto being expr

sly

reserved.
*SEE EXPLANATORY NOTE ATTACHED WHICH IS A PART OF THIS AGREE! "X:T
THE UNDERSIGNEDS HAVE READ THE FOREGOING RELEASE AND ASSIGNMENT
AND FULLY UNDERSTAND IT.
Signed and sealed and delivered this 7L b
CAUTION:

day of July, 1983.

READ BEFORE SIGNING BELOW

U

10GER ATKINSON

i&Lfimstf** JL

FOLLS ATK.IN

STATE OF UTAH

)

COUNTY OF SALT LAKE)

ss

*

On the z - ^ T ^ a y of

JASAty

,, 1983, before me personally

appeared Roger Atkinson and Polly Atkinson to be known to be the persons
named herein and who executed the foregoing release and assignment.

Residing in S
My Commission Expires;

//~jT-iT3

City; Utah

ADDENDUM D .

EXPLANATORY NOTE

The intent and primary purpose 'of the Atkinsons in signir.j. this
Release jLs to fully release Intermountain Health Care Hospitals, *iu.
and Primary Children's Medical Center in consideration for the mc •/
paid and to be paid pursuant to the Release and Assignment, but iu
"addition to do whatever is necessary by this release, assignment 01
otherwise to assist Intermountain Health Care Hospitals, Inc. and
Primary Children1s Medical Center in getting back the money paid anc.
to be paid pursuant to this Release and Assignment from any other
tortfeasor and for this reason, (1) the Atkinsons have released all
other potential tort feasors but only for the purpose of allowing Inte:.mountain Health Care Hospitals, Inc. and Primary Children's Medical
Center to obtain contribution from all other tort feasors pursuant
to § 78-27-40, Utah Code Annotated, 1953, as amended, up to the full
amount paid and to be paid, and (2) the Atkinsons have assigned their
claims to Intermountain Health Care Hospitals, Inc. and Primary Children's Medical Center up to the amount paid and to be paid for the purpose
of allowing Intermountain Health Care Hospitals, Inc. and Primary
Children's Medical. Center to seek full reimbursement from all other
tort feasors up to the full amount paid out and to be paid.
This Release and Assignment, however, is also intended and a
secondary purpose of it, is not to discharge the other potential tort
feasors from the Atkinsons' claims, but only to reduce the Atkinsons'
claims against the other tort feasors by the amount paid and to be paid
by Intermountain Health Care Hospitals, Inc0 and Primary Children's
Medical Center or the percentage of fault attributable to Intermountain
Health Care Hospitals, Inc. and Primary Children's Medical* Center, whichever is greater, as provided for in § 78-27-42, Utah Code Annotated,
1953, as amended, as long as this secondary purpose does not preclude
the primary purpose, as set forth above, from being accomplished.
Thus, in accordance therewith, in the event an action is commenced
by the Atkinsons and/or in their name against any other tort feasor
for claims arising out of the incident of March 4, 1983, and any other
tortfeasor commences litigation against Intermountain Health Care
Hospitals, Inc. or Primary Children's Medical Center, for contribution
and/or indemnity by counterclaim, cross-claim, third-party complaint
or otherwise, the Atkinsons hereby consent that the relative degrees of
fault of each tortfeasor shall be determined in terms of percentages
in the action commenced by the Atkinsons and/or in their name. If a
final determination in the Atkinsons' litigation is made that Intermountain Health Care Hospitals, Inc. or Primary Children's Medical Center
is responsible for any percentage of the damages sustained by Chad
Atkinson, the total amount of Chad Atkinson's damages shall be reduced
before judgment is entered against any other tort feasor by an amount
equal to such percentage. The judgment entered shall then be payable
first to Intermountain Health Care Hospitals, Inc. up to the amount paid
by it for medical costs, the annuity and the $20,000 in cash and the
balance remaining shall be payable to the Atkinsons for and on behalf
of Chad Atkinson.

It is also understood and agreed that no action will bp cilec by
the Atkinsons against any other potential tort feasor without he prior
written consent and approval of Intermountain Health Care Hosp.. als,
Inc. We understand that Intermountain Health Care Hospitals, I: -. may
not be willing to give its written consent and approval because i. -ch
an action would in all probability result in Intermountain Health
Care Hospitals, Inc. and Primary Children's Medical Center being n< ied
as a party against whom contribution would be sought and in light o. the
publicity which might attend such a case, Intermountain Health Care
Hospitals, Inc. may wish to avoid such exposurec However, if such an
action is filed, with such written consent and approval, then it is
understood and agreed that any judgment collected or settlement receive*,
will be paid first to Intermountain Health Care Hospitals, Inc. up to
the amount paid and to be paid under the Release and Assignment and
the balance remaining to the Atkinsons. The Atkinsons specifically
grant their authority and permission to Intermountain Health Care
Hospitals, Inc. to make demand upon all other potential tort feasors
for the full amount of the Atkinsons1 claims, and to accept a settlement of the entire claim up to the amount paid and to be paid by
Intermountain Health Care Hospitals, Inc. pursuant to this Release and
Assignment. It is understood and agreed that Intermountain Health Care
Hospitals, Inc. may desire to seek out and determine such settlement

opportunities

without the necessity

of filing

suit or legal

actions

against other potential tort feasors.
THE UNDERSIGNED HAVE READ THE FOREGOING EXPLANATORY NOTE AND FULLY
UNDERSTAND IT AND ACKNOWLEDGE THAT IT IS PART OF THE RELEASE AND ASSIGNMENT OF ALL CLAIMS.
Signed, sealed and delivered this # \?

day of July, 1983.

CAUTION: READ BEFORE SIGNING BELOW

~sfc Atkinson <,

'olILy Atkinson
STATE OF UTAH

)

COUNTY OF SALT LAKE)

ss.

On the g£ day of July, 1983, before me personally appeared Roger
Atkinson and Polly Atkinson, being known to me to be the persons named
herein and who executed the foregoing

City, Utah
My Commission Expires

/A JT- F 3

ADDENDUM E .

STEPHEN G. MORGAN
MORGAN, SCALLEY & READING
Attorneys for Intermountain Health
Care Hospitals, Inc.
261 East 300 South, Second Floor
Salt Lake City, Utah 84111
Telephone: 531-7870

F;LED IN CLERKS C
Salt Lake Countv lm

JUL 2.? 1933
'rf. Dixon hfettey. d c ' j • •;-.

— - / p>>/ —
-.,_•syH /n -i> g»<
,Ga^s
Peco.'y /irk

IN THE THIRD JUDICIAL DISTRICT COURT IN AND (FCfR SALT LAKE" COUNTY
STATE OF UTAH

IN THE MATTER OF THE CLAIM
OF
CHAD ATKINSON,

CONSENT AND WAIVER
OF NOTICE

Civil No. /£?-^£Z

a Minor.

Roger Atkinson and Polly Atkinson, the parents of th<* abovenamed minor child, represent to the Court that he or she has read
the Petition for Appointment of Conservator and Order to Approve
Settlement of Minor's Claim and to Execute Specif £c Release and
Assignment, and that he or she consents that said Petition for Appointment of Conservator and Order to Approve Settlement of Minor's
Claim and to Execute Specif i£ Release and Assignment be granted in
accordance with the relief prayed for therein, and that he or she
waives any right he or she may possess to notice of and/or hearing
on said Petition for Appointment of Conservator and Order to Approve
Settlement of Minor's Claim and to Execute Specific Release and
Assignment and on any further petitions which may be filed with
respect thereto.
DATED this ^ -

day of July, 1983.
t u)

•geif Aticins9*v

/yOir/yvk

STATE OF UTAH

)
:SS,

COUNTY OF SALT LAKE)
On the Jy^fday of July, 1983, personally appeared before
me ROGER ATKINSON, who being duly sworn did say that he is the
signer of the foregoing Consent and Waiver of Notice, that he has
read the same, and the contents therein are true and correct to
the best of his knowledge, information and belief.

c IMLCUI^.

&UJLU

T7.

NOTARY PUBLIC"
Residing in Salt Lake City, Utah
My Commission Expires:

DATED this

2Z,

day of July, 1983.

PollyyAikinson
STATE OF UTAH

y

)

COUNTY OF SALT LAKE)

ss

On the JlJ^day

of July, 1983, personally appeared before me

POLLY ATKINSON, who being duly sworn did say that she is the signer
of the foregoing Consent and Waiver of Notice, that she has read th4
same, and the contents therein are true and correct to the best of
her(knowledge, information and belief
(

JkcUMt^JUL-

My Commission E x p i r e s :
* !>'
in ^ x

NOTARY PUBLIC
Uy Utah
Residing in Salt Lake Ci^tfy,
•2-

ADDENDUM F .

FILENC
LE:

P - 8 3 - ~2

COUNSEL:
(• COUNSEL PRESENT)
Stephen G. Morgan

(• PARTIES PRESENT)

THE MATTER OF THE CLAIM OF
HAD ATKINSON

A Minor

n Burgi
CLERK

aryn

Kelly
REPORTER

ne Unsworth

HON.

Philip R. Fishier

HATF-

July 2 2 , 1983

JUDGE"

BAJL1FP

e petition of Roger and Polly Atkinson, mother and father of Chad Atkinson,
r the appointment of Roger and Polly Atkinson as conservators of the estate
minor, and for authority to compromise and settle claim, now comes on
gularly to be heard.
re sworn and examined.

Roger and Polly Atkinson appeared in open Court and
Upon consideration of the petition and good cause

pearing now THEREFORE, Roger and Polly Atkinson are hereby appointed conrvators of the estate of said minor to act with bond in the amount of
2,000.00 and annual accountings, and upon qualification and acceptance,
tters of Conservatorship be issued.

It is FURTHER ORDERED that the conser-

tors are hereby authorized to accept said settlement offer as set forth in
e petition on behalf of minor, as full and final settlement of claim and to
ecute a full and complete release of all claims against Intermountain Health
re Hospitals, Inc., Primary Children's Medical Center, and any and all others
D might be claimed to be liable.

The Conservators Roger and Polly Atkinson

juld be and hereby are allowed to serve as Conservators of the Estate of Chad
Vinson with bond, provided that during the lifetime of Chad Atkinson the
ley received from the settlement as set fortkin the petition, is used for the
— — • * — — * * * • •

•

I

••

'
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i
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•

•

i
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I
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i

I

I

» and benefit of Chad Atkinson.
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STEPHEN G. MORGAN
MORGAN, SCALLEY & READING
Attorneys for Intermountain Health
Care Hospitals, Inc.
261 East 300 South, Second Floor
Salt Lake City, Utah 84111
Telephone: 531-7870

/"*> ~.—,^:J

H

JW.2S 1983

- Dixon

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FORi&ALT LAKE COUNTY

6

STATE OF UTAH

7
8
9
10

IN THE MATTER OF THE CLAIM
OF

ORDER APPOINTING CONSERVATOR

Civil No.

PS3/s93-

CHAD ATKINSON,
a Minor.

1*5 12
;5^ 13
!? s 14

Upon consideration of the Petition for Appointment of Con-

5 15

servator and for Authority to Settle Minor's Claim, and to execute

\ 16

general release

51

and assignment, the Court finds that Chad Atkinson

17

is a resident of Salt Lake County, State, of Utah, and is a minor

18

child; that Roger and Polly Atkinson are qualified to act as the

19

Conservator for Chad Atkinson; that venue is proper; that required

20

notices were given or waived; that all requirements for appointment

21

under the Utah Uniform Probate Code have been met, and that the

22

best interests and welfare of the minor child will be served by the

23

appointment of Roger and Polly Atkinson as Conservator of the

24

Estate of Chad Atkinson.

25

THEREFORE, Roger and Polly Atkinson are hereby appointed

26

Conservator of the Estate of Chad Atkinson to act wither bond

1

and upon qualification and acceptance, Letters of Conservator::' ?.p

2

shall be issued to said Conservator.

3
4

DATED this jL^^day of July, 1983.
BY THE COURT:

5
6
7
8
9

11

ATTEST
H. DIXON HINDLEY
XLERK

12

Deputy Clerk

10

•£

9

• fig

13

-» ^ ^

14

fl H

<

15
16
17
18
19
20
21
22
23
24
25
26

ADDENDUM H.

FILCO »ri CLE*KT-C-"'C'£

STEPHEN G. MORGAN
JUL 2 C1983
MORGAN, SCALLEY & READING
Attorneys for Intermountain Health H. Duor. ... ,2
Care Hospitals, Inc.
By—tz3&4I*'-gt
261 East 300 South, Second Floor
"'" * '
Salt Lake City, Utah
84111
Telephone: 531-7870
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH

IN THE MATTER' OF THE CLAIM
OF
CHAD ATKINSON,

11
5°
5-12

il 13

a Minor.

ORDER APPROVING SETTLEMENT OF
MINOR'S CLAIM AND TO EXECUTE
SPECIFIC RELEASE AND ASSIGNMENT

Civil No.

ftt'/rfj-

The above-entitled matter, having come on regularly for

5

< 14
15
16
17
18
19
20
21

hearing before the above-entitled Court, upon the Verified Petition
of Intermountain Health Care Hospitals, Inc. and it appearing
that Roger and Polly Atkinson, the natural father and mother
of the minor child having signed their consent to the appointment
of Roger and Polly Atkinson as Conservator and it appearing to
the Court that notice to no other person is required;
And it appearing that the above-entitled minor child sustained accidental injuries on or about March 4, 1983, as described

22
in said petition and that a settlement offer has been made by the
23
representatives of Intermountain Health Care Hospitals, Inc. as
24
set forth in said petition as a complete and final settlement
25
of the claims of said minor child, Chad Atkinson, and it appearing
26
to the Court that said settlement in all respects is fair;

1

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

2

1.

3

authorized to accept said settlement offer as set forth in the

4

petition on behalf of Chad Atkinson, as a full and final settle-

5

ment for his injuries received on or about March 4, 1983 at

6

Primary Children's Medical Center in Salt Lake County, Utah;

7

The settlement of all claims of Chad Atkinson against

Intermountain Health Care Hospitals, Inc. should be and the same

9

hereby is authorized and approved according to the terms set forth

1 IJ 11
lc
!?<>
=
«:
*• ° > its? 13

^ 5 S 14
(0

2.

8

10

<

That the Conservators Roger and Polly Atkinson are .. %by

in the petition;
3.

The Conservators Roger and Polly Atkinson should be and

hereby are authorized to execute, on behalf of the minor child
Chad Atkinson, a specific release and assignment of any and all
claims against Intermountain Health Care Hospitals, Inc., Primary

15

Children's Medical Center, and any and all other potential tort

16

feasors arising out of or resulting from the incident of March 4,

17

1983, as set forth in the release and assignment attached to the petitiofi

18

4.

The Conservators Roger and Polly Atkinson should be and

19

hereby are allowed to serve as Conservators of the Estate of Chad

20

Atkinson without bond, provided that during the lifetime of Chad

21

Atkinson the money received from the settlement as set forth in

22

the petition, is

23
24

DATED thdi s

used for the use and benefit of Chad Atkinson.
2>2 day of

MCc^u

1983.
HE COURT:

25
26

ATTESV
District Judge
H. DIXON HINDLEY

ADDENDUM

I.
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1
2

1

3
4

STEPHEN G. MORGAN
MORGAN, SCALLEY & READING
Attorneys for Intermountain health
Care Hospitals, I n c .
261 East 300 South, Second Floor
Salt Lake City, Utah 84111
Telephone:
531-7870

5

~ — .<-

JUL 2.Z !Q fi3
H. Dixof

IN THE THIRD JUDICIAL DISTRICT COURT IN AND F O R SALT LAKE COUNTY

6

STATE OF UTAH

7
8
IN THE MATTER OF THE CLAIM
9

$

OF

ACCEPTANCE OF
CONSERVATORSHIP

10
CHAD ATKINSON,

«; n

Civil No.

f>93-6:22-

a Minor.
*£ 5

fcg- 13
JJ
<
tt

14

Pursuant to Section 75-5-413, Utah Code Annotated, 1 9 5 3 ,

15

as amended, Roger and Polly Atkinson, accept the appointment as

16

Conservator of the Estate of Chad Atkinson, a minor child.

17

DATED this 2^

day of July, 1983.

18
19
Roger/Atkinson
20
21
22

STATE OF UTAH

23

COUNTY OF SALT LAKE)

26

ss.

SUBSCRIBED A N D SWORN to before me this £ K day of July, 1983

24
25

)

\ VH

My Coiijnu s s ion Exp i r e s :

ykat

If. MA

NOTARY PUBLIC
Residing in Salt Lake C

£T

Utah

ADDENDUM J .

Salt ( iv-» r,

S

3

STEPHEN G. KORGAN
MORGAN, SCALLEY & READING
Attorneys for Intermountain H e a l t h
Care Hospitals, Inc.
261 East 300 South, Second Floor
Salt Lake City, Utah 8 4 1 1 1
Telephone: 531-7870

JUL 261983
H Dixoijjiiro..
ay.
yc H -»--^

IN THE THIRD JUDICIAL D I S T R I C T COURT IN A N D F O R SALT L A K E COUNT.
STATE O F UTAH
7
8

IN THE MATTER OF THE CLAIM

9
10

OF
LETTERS OF CONSERVATORSHIP
CHAD ATKINSON,

11
O
I*

Sfl'692.

12

so 13
5

Civil No.

a Minor.

14

Roger and Polly A t k i n s o n w e r e duly appointed and qualified

15

to act as Conservator of the Estate of the above-named m i n o r child

16

on the 22nd day of July, 1 9 8 3 , with all authority pertaining

17

thereto.

18
19
20
21

These Letters are issued to evidence the appointment, qualification and authority of the said Conservator,
• v-v,
lis Court:' thj.jg'V- Z^> day
WITNESS my signature and the seal of this

'\<* V

of July, 1983.

22
23
24
25
26

CLERK

*\fr.'-

•

—^H
A,

Hz-F

:
/C:X
/>
r/

ADDENDUM K.

Scott Wetzel S e r v i c e s

Incorporated

An Affiliate of The Home G'oup. Inc

833 Easi 400 South, Suite 104

•

Salt Lake City. Utah 84102

Phone (801) 322-2541

July 11, 1983

ANNUITY PLAN FOR CHAD ATKINSON

Lifetime Medical Protection:
Primary Children's Medical Center agrees to pay all medical costs that
include, but aic not limited to, treatment, hospitalization and therapy
that are a result of the Incident that took place at Primary Children's
Medical Center on March 4, 1983 involving Chad Atkinson. All treatment,
hospitalization and therapy must be approved by Primary Children's Medical
Center as being associated with the above incident. This agreement does notf
in any way, limit any other services available to Chad Atkinson by Primary
Children's Medical Center or any other Health Care facility or individual.
This agreement will be valid and in effect until March 2, 1998 or until
Chad reaches his fifteenth birthday whichever comes first.
15 year guarantee at $500.00 a month or $6,000 per year with a guaranteed
payout of $90,000. 20 year guarantee after 15 years of $1,500 a month or
$18,000 per year for life with a guaranteed payout of $360,000. Normal
payout 65 years of $900,000.
Plus Educational Protection:
Upon reaching age 15, Chad will receive $15,000 per year for 8 years (15,
16, 17, 18, 19, 20, 21 and 22) or a guaranteed^payout of $120,000 for
education.
Plus Investment Protection:
Upon reaching age 25 a lump sum of $50,000 will be paid to Chad
Upon reaching age 35 a lump sum of $100,000 will be paid to Chad

(guarenteed)
(guaranteed)

Plus Unforeseen Expenses by the Parents:
A one time sum of $20,000 will be paid to the parents of Chad upon Finalizing
the settlement and approval of the court, between Primary Children's Medical
Center and the parents of Chad Atkinson.

Total guaranteed payouts for Chad and his parents:

$740,000 •

Total payouts for a normal lifetime of Chad to age 65:

$1,280,000

ADDENDUM L .

CARMAN E. KIPP - #1829
KIPP AND CHRISTIAN, P.C.
Attorney for Stephen G. Morgan
and Morgan, Sealley & Reading
City Centre I, #330
175 East 400 South
Salt Lake City, Utah 84111-2314
(801) 521-3773
IN THE THIRD DISTRICT COURT FOR SALT LAKE COUNTY,
STATE OF UTAH
ROGER ATKINSON; POLLY
ATKINSON; and ROGER ATKINSON
AND POLLY ATKINSON, as
guardians at litem for
CHAD ATKINSON,
AFFIDAVIT OF
STEPHEN G. MORGAN

Plaintiffs,
vs.
IHC HOSPITALS, INC., aka
INTERMOUNTAIN HEALTH CARE
HOSPITALS, INC., a Utah
corporation, SCOTT WETZEL
SERVICES, INC., SCOTT OLSEN;
STEPHEN G. MORGAN; MORGAN,
SCALLEY & READING; and
JOHN DOES I through X,

Civil No. C87-4908
Judge David Young

Defendants.
STATE OF UTAH

)
: ss.

COUNTY OF SALT LAKE )
Stephen

G.

Morgan

having

been

duly

sworn,

hereby

deposes and states as follows:
1.
State of Utah.

I am an attorney licensed to practice law in the

2.
Chronology

Attached hereto as Exhibit 1 to my affidavit is a
of

Involvement

in

Obtaining

Court

Approval

of

Settlement of the Claims of Chad Atkinson against Intermountain
Health Care Hospitals, Inc.

Those portions of the contents, that

relate to Mr. Morgan, are true and correct.
3.

Mr. Morgan was employed by Intermountain Health

Care, Inc. to perform the necessary legal tasks of placing the
finalized settlement agreement before the Third Judicial District
Court in and for Salt Lake County, State of Utah for court
approval because the settlement involved a minor.
4.

Neither Mr. Morgan nor Morgan, Scalley & Reading

were ever asked by Intermountain Health Care, Inc. or plaintiffs
to

evaluate

the

finalized

settlement; moreover,

such

an

evaluation would have been impossible, since no data relating to
the facts and legal issues of the proposed settlement was ever
given to Mr. Morgan or Morgan, Scalley & Reading
5.

No one ever requested defendants, Mr. Morgan and

Morgan, Scalley & Reading, to evaluate the settlement, and, in
fact, no such evaluation was ever performed.
6.

Mr. Morgan and Steven K. Walkenhorst, another

attorney at Morgan, Scalley & Reading, prepared the required
pleadings, representing Intermountain Health Care Hospital, Inc.;
at

all

times

Mr. Morgan

and
2

Morgan,

Scalley

&

Reading's

relationship was clearly shown on the pleadings.
?•

On July 14, 1983, Scott Olsen called Mr. Morgan

before 9:00 a.m.

He said that he had just settled a case for IHC

involving a minbr.

He briefly explained that there was a problem

with a respirator machine as a result of which a baby may have
suffered some brain damage, the extent of which was unknown at
that time.

Mr. Olsen told Mr. Morgan that he needed to havp the

settlement approved by the court and asked Mr. Morgan if he would
be interested in doing it for IHC, to which Mr. Morgan replied in
the affirmative.

Mr. Olsen said he wanted it done as soon as

soon as possible.

Mr. Morgan told him that he had a deposition

at

suggested

9:30

a.m.

and

that Mr. Olsen meet with

Steven

Walkenhorst of our office and give him the details since Mr.
Walkenhorst

would

documentation.

be

assisting

Mr.

Morgan

in

preparing

the

Mr. Morgan set up a meeting time for Mr. Olsen

and Mr. Walkenhorst to get together at 10:00 a.m. that morning.

8,
Morgan

met,

On July
for the

21, 1983
first

(Thursday) at

3:30 p.m., Mr.

time, the Atkinsons

and

told

the

Atkinsons that he understood they had entered into a settlement
agreement

with

affirmative.

IHC

to

which

the

Atkinsons

replied

in

the

Mr. Morgan then told them that he represented IHC

and that because the settlement involved a minor, that he had

3

been hired by IHC to prepare the documents necessary to petition
the court for approval of the settlement.

He told them that the

documents had been prepared and that he wanted to review them
with the Atkinsons.

He told them that he would be happy to

answer any questions they might have concerning the documents.
Then

Mr.

Morgan

read

and

explained

each

document

to

the

Atkinsons. Mr. Morgan told them that once the court- approved the
settlement and they signed the Release that in doing so they
would be giving up forever all claims that they may have against
IHC, then or in the future for all known or unknown injuries; in
other words, once they signed the Release, that was it; they were
giving up all their rights against IHC.

Mr. Morgan asked the

Atkinsons if they understood this, and they both acknowledged
that they did*

Mr. Morgan told them that the hearing on the

minor's settlement would

be the following morning; that they

should come back to his office in the morning at which time he
would have them sign the appropriate documents and then he would
go with them to the court to present the matter to the court.
Mr.

Morgan

did

not

tell

the

Atkinsons

representing the Atkinsons at the hearing.

that

he

would

be

The Atkinsons did not

ask for any advice with respect to the settlement agreement that
the Atkinsons had previously entered into with IHC, and Mr.

4

Morgan did not give any advice with respect to said settlement
agreement.
9.
Atkinsons

sign

On July
the

22, 1983

Consent

(Friday), Mr, Morgan had

and

Waiver

of

Notice

and

the
the

Acceptance of Conservatorship, both of which identified Stephen
G. Morgan and Morgan, Scalley & Reading as attorneys for IHC, and
then Mr. Morgan went with the Atkinsons to the clerk's office
where the documents were filed and then went with the Atkinsons
to Judge Fishier's chambers in the City and County Building where
Judge

Fishier

heard

Intermountain

Health

Care's

petition

to

approve the settlement, which was approved, subject to the filing
of a bond of $12,000.

Mr. Morgan explained to Judge Fishier that

the Atkinsons were there to obtain an approval of the settlement
agreement that they had previously entered into with IHC.

Mr.

Morgan told the Judge that the Atkinsons were not represented by
counsel and that he represented IHC, as stated on the pleadings.
After reviewing the pleadings, Judge Fishier called in his court
reporter, who transcribed the balance of the proceedings.

As the

court reporter began transcribing*, I made a statement "Stephen
Morgan representing

them".

As the Judge was identifying the

matter before him, it is my recollection that he made reference
to the Petition of Intermountain Health Care and that immediately
after doing so, I attempted

to interject the fact that I was

5

representing

them.

(Intermountain

Health

Care)

Later

in the

transcript, the Judge asked Mrs. Atkinson if they had "sought the
advice of legal counsel" to which she responded:
to

someone

lawyer."

about

it,

but

we

are

not

"I have talked

planning

on

getting a

The court then asked: "Have you talked to a lawyer?" to

which she responded:

"Yes.

I've just asked him a few things

about it, and he said that we really should not—we
have to sue them if they are giving us an offer."
lawyer to whom Mrs. Atkinson made reference.

shouldn't

I was not the

I made no such

statement and gave no such advice.
10.

On July 26, 1983 (Tuesday - Monday, July 25, 1983

being a holiday) , Mr. Morgan met with the Atkinsons and had them
sign the application for the bond and the bond which was then
filed with the court, after which the clerk, Don Burgi, issued
the

Letters

of

Conservatorship,

conservators

of

the

minor.

appointing

Thereafter,

the

Mr.

Atkinsons

Morgan

had

as
the

Atkinsons sign the Release and Assignment of All claims and the
Explanatory

Note.

Thereafter,

Mr. Morgan obtained

certified

copies of the documents and met with Scott Olsen and then drafted
a letter to Intermountain Health Care in care of Scott Olsen.
11.

On July 27, 1983, Mr. Morgan prepared and sent a

final bill of $1,511.10 with a letter, enclosing certified copies
of all the court documents, to Intermountain Health Care in care
6

of

Scott Olsen

thanking

Scott

Olsen

for

"the opportunity

of

representing the interests of Intermountain Health Care in the
subject

matter."

Mr.

Morgan

also

prepared

a

letter

to the

Atkinsons, enclosing certified copies of all the court documents.
12.

The

information

contained

in this affidavit

is

based upon my personal knowledge.
DATED this

day of January, 1988.

Stephen G. Morgan
SUBSCRIBED AND SWORN to before me this
January, 1988.

IZ^

^yrjpUjJ- / A t c X ^ l ^ My Commission E x p i r e s :

NO^AJIY PUBLIC, R e s i d i n g a t :
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day of

EXHIBIT 1
CHRONOLOGY OF INVOLVEMENT IN OBTAINING COURT APPROVAL OF
SETTLEMENT OF THE CLAIMS OF CHAD ATKINSON AGAINST INTERMOUNTAIN
HEALTH CARE HOSPITALS, INC.
July 14, 1983

Scott Olsen called Stephen G. Morgan before 9:00
a.m. He said that he had just settled a case for
IHC involving a minor.
He briefly explained that there was a problem
with a respirator machine as a result of which a
baby may have suffered some brain damage, the
extent of which was unknown at that time.
Mr. Olsen told Mr. Morgan that he needed to have
the settlement approved by the court and asked
Mr. Morgan if he would be interested in doing it
for IHC, to which Mr. Morgan replied in the
affirmative. Mr. Olsen said he wanted it done as
soon as possible. Mr. Morgan told him that he
had a deposition at 9s30 a.m. and suggested that
Mr. Olsen meet with Steven Walkenhorst of our
office and give him the details since Mr.
Walkenhorst would be assisting Mr. Morgan in
preparing the documentation. Mr. Morgan set up a
meeting time for Mr. Olsen and Mr. Walkenhorst to
get together at 10:00 a.m. that morning.
Steve Walkenhorst, an attorney with Morgan,
Scalley & Reading, met in his office with Scott
Olsen of Scott Wetzel Service, Inc. During that
meeting Scott Olsen explained a settlement
agreement he had reached on behalf of
Intermountain Health Care, with the parents of
Chad Atkinson. Scott Olsen explained that while
in the care of Primary Childrens Medical Center,
Chad Atkinson experienced respiratory problems
when a plug formed in his respirator tube and as
a result sustained brain damage. Scott Olsen
stated that it was uncertain as to the extent of
the brain damage and it was possible that Chad
would suffer minimal effects from his injury.
Scott Olsen provided a written description of the
settlement terms, which was on Scott Wetzel
Services, Inc. letterhead, dated July 11, 1983
and entitled Annuity Plan for Chad Atkinson.

Scott Olsen stated that in addition to the
written settlement terms, Intermountain Health
Care would also help Chad's parents qualify Chad
for institutionalization if necessary. Scott
Olsen provided the names of Chad's parents and
their telephone number. Scott Olsen told Steve
Walkenhorst that Intermountain Health Care
Hospitals, Inc. would purchase an annuity to
provide some of the payments designated in the
settlement agreement between it and the parents
of Chad Atkinson. Intermountain Health Care
Hospitals, Inc. would be the holder and guarantor
of that annuity. The annuity was to begin
providing benefits to the Atkinsons thirty days
after court approval of the settlement. Scott
Olsen asked Steve Walkenhorst to make contact
with the Atkinsons as soon as possible to confirm
to them that Intermountain Health Care had
retained Morgan, Scalley & Reading to petition
the court for approval of the settlement.
Following the meeting with Scott Olsen, Steve
Walkenhorst met with Stephen G. Morgan to tell
him generally what Scott Olsen had requested.
Steve Walkenhorst called the Atkinsons' home,
spoke with Mrs. Atkinson and told her that
Morgan, Scalley & Reading had been hired by
Intermountain Hospitals, Inc., to petition the
court for approval of the settlement that she and
her husband had negotiated with Intermountain
Health Care. Steve Walkenhorst told Mrs.
Atkinson that as soon as the paperwork necessary
for such court approval was complete, it would be
necessary for Mr. and Mrs. Atkinson to review
those documents and sign some of them. There was
no discussion between Steven Walkenhorst and Mrs.
Atkinson in regard to the terms of the settlement
or the condition of Chad Atkinson. Following
that telephone conversation, Steve Walkenhorst
began preparation of the petition to approve the
settlement of a minor's claim and to appoint a
conservator.
July 15, 1983

Steve Walkenhorst completed preparation of the
petition as well as the consents and waivers of
notice. Steve Walkenhorst called Scott Olsen to
find out who would be signing the petition on
behalf of Intermountain Health Care. Scott Olsen
stated that the petition should be prepared for
the signature of Scott Kelly.

2

July 19, 1983

Steve Walkenhorst reviewed the proposed petition
with Stephen G. Morgan.

July 20, 1983

Steven Walkenhorst called Scott Kelly of
Intermountain Health Care to discuss the
petition. Steve Walkenhorst called Mr. Atkinson
to advice him that the documents would be ready
and to arrange a time during the next day when
Mr. and Mrs. Atkinson could come into the office
of Morgan, Scalley & Reading and review those
documents. Stephen G. Morgan made some revisions
with respect to the documents.

July 21, 1983

Steve Walkenhorst called Scott Kelly to arrange
for his signature on behalf of Intermountain
Health Care on the petition. Steve Walkenhorst
also called Design Benefits, Inc. Steve
Walkenhorst met with Stephen G. Morgan to discuss
the status of this matter and the documents that
had been prepared. Steven Walkenhorst revised
the petition and worked on preparation of the
release and assignment.
Stephen G. Morgan met with the Atkinsons at 3:30
p.m. Mr. Morgan told the Atkinsons that he
understood they had entered into a settlement
agreement with IHC to which the Atkinsons replied
in the affirmative. Mr. Morgan then told them
that he represented IHC and that because the
settlement involves a minor, that he had been
hired by IHC to prepare the documents necessary
to petition the court for approval of the
settlement. He told them that the documents had
been prepared and that he wanted to review them
with the Atkinsons. He told them that he would
be happy to answer any questions they might have
concerning the documents. Then Mr. Morgan read
and explained each document to the Atkinsons.
Mr. Morgan told them that once the court approved
the settlement and they signed the Release that
in doing so they would be giving up forever all
claims that they may have against IHC, then or in
the future for all known or unknown injuries; in
other words, once they signed the Release, that
was it; they were giving up all their rights
against IHC. Mr. Morgan asked the Atkinsons if
they understood this, and they both acknowledged
that they did. Mr. Morgan told them that the
hearing ont he minor's settlement would be the

3

following morning, that they should come back to
his office in the morning at which time he would
have them sign the appropriate documents and then
he would go with them to the court to present the
matter to the court. Mr. Morgan did not tell the
Atkinsons that he would be representing the
Atkinsons at the hearing. The Atkinsons did not
ask for any advice with respect to the settlement
agreement that the Atkinsons had previously
entered into with IHC, and Mr. Morgan did not
give any advice with respect to said settlement
agreement.
July 22, 1983
(Friday)

Steve Walkenhorst met with Stephen G. Morgan to
discuss this matter and the documents as
completed. Stephen G. Morgan had the Atkinsons
sign the Consent and Waiver of Notice and the
Acceptance of Conservatorship, both of which
identified Stephen G. Morgan and Morgan, Scalley
& Reading as attorneys for IHC and then Stephen
g. Morgan went with the Atkinsons to the clerk's
office where the documents were filed and then
went with the Atkinsons to Judge Fishier's
chambers in the City and county Building where
Judge Fishier heard Intermountain Health Care's
petition to approve the settlement which was
approved subject to the filing of a bond of
$12,000. Stephen G. Morgan called U.S.F.& G. to
obtain a bond.

July 25, 1983
(Mon. - Holiday)
July 26, 1983
Stephen G. Morgan met with the Atkinsons and had
(Tuesday)
them sign the application for the bond which was
filed with the court, after which the clerk, Don
Burgi, issued the Letters of Conservatorship,
appointing the Atkinsons as conservators of the
minor. Thereafter, Mr. Morgan had the Atkinsons
sign the Release and Assignment of All Claims and
the Explanatory Note. Thereafter, Mr. Morgan
obtained certified copies of the documents and
met with Scott 01sen and then drafted a letter to
Intermountain Health Care in care of Scott Olsen.
July 27, 1983

Revised letter to Scott Olsen and together with,
Steve Walkenhorst prepared and sent a final bill
of $1,511.10 with a letter enclosing certified
copies of all the court documents to
Intermountain Health Care in care of Scott Olsen
thanking Scott Olsen for "the opportunity of

4

representing the interests of Intermountain
Health Care in the subject matter." Stephen G.
Morgan also prepared a letter to the Atkinsons
enclosing certified copies of all the court
documents.
OWE YEAR LATER
July 27, 1984

Steve Walkenhorst met with Mr. and Mrs. Atkinson
and received from them an itemized list of the
expenditures made by the Atkinsons for the
benefit of Chad, during the year following court
approval of the settlement. Mr. and Mrs.
Atkinson explained many of the itemized expenses
during that meeting. There also was a discussion
between the Atkinsons and Steve Walkenhorst
regarding the development and progress made by
Chad, which the Atkinsons stated was slower than
normal.

July 30, 1984

Steve Walkenhorst called Scott Olsen to ask if
Intermountain Health Care would pay for an
attorney to assist the Atkinsons in filing the
annual accounting. Scott said that it would.
Steve Walkenhorst called Mr. Atkinson to tell him
that an attorney would be paid to prepare the
annual accounting and that Leon Crockett of
Thomas g. Kimple and Associates was a competent
attorney for such matters. Mr. Atkinson was
agreeable to have the annual accounting done this
way. Steve Walkenhorst called Leon Crockett, who
agreed to do this accounting.

Nov. 23, 1984

Steve Walkenhorst received a telephone call from
Leon Crockett, who told him that he had been
unable to complete the annual accounting because
the Atkinsons had not be cooperative.
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ADDENDUM M.

CARMAN E. KIPP - #1829
KIPP AND CHRISTIAN, P.C.
Attorney for Stephen G. Morgan
and Morgan, Scalley & Reading
City Centre I, #330
175 East 400 South
Salt Lake City, Utah 84111-2314
(801) 521-3773
IN THE THIRD DISTRICT COURT FOR SALT LAKE COUNTY,
STATE OF UTAH
ROGER ATKINSON; POLLY
ATKINSON; and ROGER ATKINSON
AND POLLY ATKINSON, as
guardians at litem for
CHAD ATKINSON,

SECOND
AFFIDAVIT OF
STEPHEN G. MORGAN

Plaintiffs,

vs.
IHC HOSPITALS, INC., aka
INTERMOUNTAIN HEALTH CARE
HOSPITALS, INC., a Utah
corporation, SCOTT WETZEL
SERVICES, INC., SCOTT OLSEN;
STEPHEN G. MORGAN; MORGAN,
SCALLEY & READING; and
JOHN DOES I through X,

Civil No. C87-4908
Judge David Young

Defendants.

STATE OF UTAH

)

ss.
COUNTY OF SALT LAKE )
Stephen

G.

Morgan

having

been

duly

sworn,

hereby

deposes and states as follows:
1.

I am an attorney licensed to practice law in the

State of Utah and a defendant in the above entitled case.

2*
the

On July 22, 1983, I filed IHC's Petition to approve

settlement

with

the

Salt

Lake

County

Clerk's

office

as

indicated by the date stamp on the petition.
3.

Attached to IHC's Petition, when I filed it with

the clerk on July 22, 1983, was the Release and Assignment of All
Claims,

which

is referenced

on page

5 of IHC's petition

as

follows:

". . . a s s e t f o r t h in the attached Release
and Assignment. 11
4.

Also attached t o IHC's Petition, when I f i l e d

it

with the clerk on July 22, 1983, was the Explanatory Note, which
is

referenced on page 4 of

the Release and Assignment of

All

Claims as follows:
"SEE EXPLANATORY NOTE ATTACHED WHICH IS PART
OP THIS AGREEMENT.11

5.
the

On July 22, 1983, when I f i l e d IHC's P e t i t i o n with

attached

attached

Release

Explanatory

documents in the f i l e

and

Assignment

Note,

I

of

All

Claims

with

observed

the

clerk

put

the
said

and take i t t o Judge F i s h i e r ' s courtroom

where i t was given to Judge F i s h i e r .
6.
1985,

the

When Judge F i s h i e r reviewed the f i l e on July 22,
Explanatory

Note

was

attached

to

the

Release

and

Assignment which was attached t o IHC's Petition.
7.
explanatory

I
note

did
four

not

change

days

after
2

the
the

Petition
hearing

by

adding

before

an

Judge

Fishier, without consulting
court

as

alleged

by

the

or obtaining

plaintiffs

the approval of the

in paragraph

Statement of Facts in Plaintiffs' Memorandum

22

of

the

in Opposition to

Defendant Morgan's Motion for Summary Judgment.
8.

Once the Petition, Release and Assignment, and

Explanatory Note were filed by me on July 22, 1983, I did not
make any changes to them and I did not add anything to them.
They remained in the file, in the possession of the Salt Lake
County Clerk.
9.

The Release and Assignment and the Explanatory Note

were not signed by the Atkinsons until Tuesday, July 26, 1983
(Monday, July 25, 1983 being a holiday) because Judge Fishier
ordered, at the hearing on Friday, July 22, 1983, that a bond had
to be filed with the Court by the Atkinsons.
10. A bond was obtained from U.S.F.t G. and I went with
the Atkinsons to the clerk's office on Tuesday, July 26, 1983, at
which time, the bond was filed; it was date stamped July 26, 1983
by

the

clerk;

Don

Burgi,

the

clerk,

had

Letters

of

Conservatorship issued to the Atkinsons; then the Atkinsons both
signed the Release and Assignment and the Explanatory Note and
their signatures were notarized by one of the clerks in the Salt
Lake County Clerk's office.
11.

I

have

never

made

any

alterations,

changes,

additions or deletions to any document in any file once it has
3

been filed with the Salt Lake County Clerk's office without the
permission and approval of the Court and I did not do so in the
Atkinson's file.
12. In 1983, I did not keep my time on a daily basis;
it

was my

billing

practice

to

reconstruct

my

time

from

the

documents that appeared in the file and my calendar, a copy of
which is attached hereto as Exhibit A.

The date on which I

actually did the work was not always accurately reflected on the
bill itself.
13.

Although the bill which I prepared for the legal

work I did for IHC at the request

of Scott Olsen

from Scott

Wetzel Services, Inc. reflects "preparation of explanatory note"
on July 26, 1983, that is not the date on which I prepared the
Explanatory Note, that is simply the date the client was billed
for the preparation of the Explanatory Note.
14. I did the work on the Explanatory Note on the night
of July 20, 1983.

I had been involved in a jury trial before

Judge Judith Billings on a serious personal
Tuesday-Wednesday,

July

19-20,

Wednesday, July 20, 1983.

1983;

the

injury matter on

case

settled

late

Steve Walkenhorst had done all the

work on the Atkinson's case up until that time because I was

4

involved in preparing for that trial from the time Scott Olsen
first contacted our office on Thursday, July 14, 1983.
the

Atkinson

file

home

on Wednesday

night,

July

I took

20,

1983,

reviewed the documents which Mr. Walkenhorst had prepared and at
that time, I made some changes to the Petition and Release and
Assignment and I prepared the Explanatory Note to the Release and
Assignment of All Claims.

The documents were finalized and then

typed by my secretary the next morning, Thursday, July 21, 1983,
and I reviewed and explained all of the documents, including the
Explanatory Note, to the Atkinsons when I met with them at 3:30
p.m. on Thursday afternoon, July 21, 1983*
15.

The information

contained

in this

affidavit is

based upon my personal knowledge.
DATED this

^ ^ day of March, 1988.

Stephen G. Morgan
SUBSCRIBED AND SWORN to before me this 22

day of

March, 1988.
f

?/rrut

My Commission Expires:

l~/5'9Z

Residing at:-£yy^72^/>f
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AFFIDAVIT N.

CARMAN E. KIPP - #1829
KIPP AND CHRISTIAN, P.C.
Attorney for Stephen G. Morgan
and Morgan, Sealley & Reading
City Centre I, #330
175 East 400 South
Salt Lake City, Utah 84111-2314
(801) 521-3773
IN THE THIRD DISTRICT COURT FOR SALT LAKE COUNTY,
STATE OF UTAH
ROGER ATKINSON; POLLY
ATKINSON; and ROGER ATKINSON
AND POLLY ATKINSON, as
guardians at litem for
CHAD ATKINSON,
Plaintiffs,

AFFIDAVIT OF
STEVEN K. WALKENHORST

vs.
IHC HOSPITALS, INC., aka
INTERMOUNTAIN HEALTH CARE
HOSPITALS, INC., a Utah
corporation, SCOTT WETZEL
SERVICES, INC., SCOTT OLSEN;
STEPHEN G. MORGAN; MORGAN,
SCALLEY & READING; and
JOHN DOES I through X,

Civil NO. C87-4908
Judge David Young

Defendants.
STATE OF UTAH

)
: ss.

COUNTY OF SALT LAKE )
Steven K. Walkenhorst having been duly sworn, hereby
deposes and states as follows:
1.

I am and have been at all times relevant to this

action, an attorney

licensed to practice law in the State of

Utah.
2.

On July 14, 1983,

with Morgan, Scalley

Mr. Wctlkenhorst, an attorney

& Reading, met in his office with Scott

Olsen of Scott Wetzel Services, Inc.

During that meeting, Scott

Olsen explained a settlement agreement he had reached on behalf
of Intermountain Health Care, with the parents of Chad Atkinson.
Scott

Olsen

explained

that

while

in

the

care

of

Primary

Children's Medical Center, Chad Atkinson experienced respiratory
problems and as a result sustained brain damage.

Scott Olsen

stated that the extent of the brain damage was uncertain and that
it was possible that Chad would suffer minimal effects from his
injury.
Scott
settlement

Olsen

terms,

provided

which

was

on

a

written

Scott

Wetzel

summary

of

Services,

the
Inc.

letterhead, dated July

11, 1983 and entitled Annuity Plan for

Chad

Olsen

Atkinson.

Scott

stated

that

in addition

to the

written settlement terms, Intermountain Health Care would also
help

Chad's

necessary.

parents

qualify

Intermountain
to

for

institutionalization

if

Scott Olsen provided the names of Chad's parents and

their telephone number.

annuity

Chad

Health

provide

Scott Olsen told Mr. Walkenhorst that

Care
some

Hospitals,
of

the
2

Inc.

payments

would

purchase

designated

in

an
the

settlement agreement between it and the parents of Chad Atkinson,
Intermountain Health Care Hospitals, Inc. would be the holder and
guarantor of that annuity.

The annuity was to begin providing

benefits to the Atkinsons thirty days after court approval of the
settlement.

Scott Olsen asked Steve Walkenhorst to make contact

with the Atkinsons as soon as possible to confirm to them that
Intermountain Health Care had retained Morgan, Scalley £ heading
to petition the court for approval of the settlement.
3»

Following

that

meeting

with

Scott

Olsen, Mr.

Walkenhorst met with Stephen G. Morgan to tell him generally what
Scott Olsen had requested.

Mr. Walkenhorst called the Atkinsons'

home, spoke with Mrs. Atkinson and told her that Morgan, Scalley
& Reading had been hired by Intermountain Hospitals, Inc., to
petition the court for approval of the settlement that she and
her husband had negotiated with Intermountain Health Care.

Mr.

Walkenhorst told Mrs. Atkinson that as soon as the paperwork
necessary

for such court

approval was complete, it would

be

necessary for Mr. and Mrs. Atkinson to review those documents and
sign

some

of

them.

There

Walkenhorst and Mrs. Atkinson

was

no

discussion

between

Mr.

in regard to the terms of the

settlement or the condition of Chad Atkinson.

Following that

telephone conversation, Mr. Walkenhorst began preparation of the

3

petition to approve the settlement of a minor's claim and to
appoint a conservator.
4c

On July

15, 1983, Mr.

Walkenhorst

completed

preparation of the petition as well as the consents and waivers
of notice.

Mr. Walkenhorst called Scott Olsen to find out who

would be signing the petition on behalf of Intermountain Health
Care.

Scott Olsen stated that the petition should be prepared

for the signature of Scott Kelly.
5*

On July 20, 1983, Mr. Walkenhorst called Scott

Kelly of Intermountain Health Care to discuss the petition.

Mr.

Walkenhorst called Mr. Atkinson to advise him that the documents
would be ready and to arrange a time during the day when Mr. and
Mrs. Atkinson could come into the office of Morgan, Scalley &
Reading and review those documents.
6.

On July 21, 1983, Mr. Walkenhorst called Scott

Kelly to arrange for his signature on behalf of Intermountain
Health Care on the petition. Mr. Walkenhorst met with Mr. Morgan
to discuss the status of this matter and the documents that had
been prepared.
7.

The information contained in this affidavit is

based upon my personal knowledge.

4

is O
DATED this

^ of January, 1988.
day

Steven K. Walkenhorst
SUBSCRIBED AND SWORN to before me this
January, 1988.

My Commission Expires:

O-f-L day of

.o^-5*

NOTARY P^JBXlC, Residing at:

5

ADDENDUM 0 .

CARMAN E. KIPP
GREGORY J. SANDERS
KIPP AND CHRISTIAN
City Centre I, #330
175 East 400 South
Salt Lake City, Utah 84111-2314
Attorneys for Stephen G. Morgan
and Morgan, Scalley & Reading
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
OO0OO

ROGER ATKINSON, POLLY
ATKINSON and ROGER ATKINSON,
and POLLY ATKINSON, as
guardian ad litem for
CHAD ATKINSON,

AFFIDAVIT OF SCOTT OLSEN

Plaintiffs,
vs.
IHC HOSPITAL, INC., aka
INTERMOUNTAIN HEALTH CARE
HOSPITALS INC., a Utah
corporation, SCOTT WETZEL
SERVICES, INC., a corporation;
SCOTT OLSEN, STEPHEN G.
MORGAN, MORGAN, SCALLEY &
READING, a professional
corporation, and JOHN DOES
1 through X,

Civil No. C-87-4908
Judge David S. Young

Defendants.
ooOooScott Olsen being first duly sworn, deposes and says:
1.

That he is the Scott Olsen named in the suit pending

by Roger Atkinson and others in the District Court of Salt Lake

t*\»*

i^°

County, Civil No, C-87-4908.
2.

That at all times relevant to the events from which

that suit arises, he was handling claims for Scott Wetzel
Services, Inc.
3.

That affiant dealt with Roger Atkinson, Polly

Atkinson and their parents regarding the potential claim for
damages of Chad Atkinson against IHC Hospitals, Inc., aka,
Intermountain Health Care Hospitals, Inc.
4.

That as a result of a number of meetings and

communications between affiant and the Atkinsons, a settlement
was negotiated and a final settlement was reached.
5.

That the settlement required approval of a Court of

competent jurisdiction since the injured claimant, Chad Atkinson,
was a minor and affiant agreed to assist the Atkinsons with
obtaining Court approval as part of the total settlement package.
6.

That with the concurrence and at the request of

Atkinsons, affiant engaged the firm of Morgan, Scalley and
Reading and attorney Stephen Morgan to perform the necessary
legal tasks to place the matter before the Third Judicial
District Court in and for Salt Lake County, State of Utah and
agreed to pay the attorneys1 fees for such proceedings related
to approval by the Court of the settlement.
7.

That as a result, and to the best of affiant's

knowledge, the attached pleadings which are incorporated by
reference, were prepared and filed by Mr, Morgan and other
attorneys in his office for the purpose of presenting the
proposed settlement to the Court for approval and finalization.
-2-

8.

That at all times Mr. Morgan and his firm and the

other attorneys in his office were hired for the purpose of drafting the release and documents necessary to obtain court approval
and finalization of the settlement.

Affiant expected Mr. Morgan

to explain the meaning of these documents to the Atkinsons and
to present the settlement to the court for approval.
9.

At or about the same time affiant asked Mr. Morgan

to research what effect the settlement of the Atkinson's claim
against Intermountain Health Care would have on the potential
products liability case against the manufacturer of the monitoring
device involved in the incident.

Mr. Morgan later incorporated

a reservation of rights against the manufacturer in the release
documents.
10.

To the best of affiant's knowledge, neither Mr.

Morgan nor any attorneys at his firm ever made any evaluation of
the liability or damage aspects of the claim.
11.

That the settlement had been fully reached between

the parties before Mr. Morgan and his firm were employed to present
the matter to the Court and the pleadings which are attached fairly
describe and present to the Court the settlement agreement which
had been reached.
12.

In summary, affiant engaged Mr. Morgan and his firm

for the purposes of drafting the final settlement documents,
explaining these documents to the Atkinsons and presenting a

-3-

proposed settlement to the Court for approval, the settlement
having been fully agreed upon between the parties before Mr.
Morgan was employed.
Further affiant saith not:
DATED this $

3

day of January, 1988.

Scott 01sen
STATE OF UTAH
COUNTY OF SALT LAKE )

ss.

SUBSCRIBED AND SWORN to before me this 2^^

day of

January, 1988,

My Commission Expires:

x£

«*\*>
$&

•4-

a

0

CV'

• * * >

ADDENDUM P .

CARMAN E. KIPP A1829
KIPP AND CHRISTAIN, P. C.
Attorney for Stephen G. Morgan & Morgan, Scalley & Reading
City Centre I, #330
175 East 400 South
Salt Lake City, Utah 84111
(801) 521-3773

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH

ROGER ATKINSON; POLLY
ATKINSON; and ROGER ATKINSON;
and POLLY ATKINSON, as
guardians ad litem for CHAD
ATKINSON,
Plaintiff,
vs.

AFFIDAVIT OF PHILIP
R. FISHLER

Civil No.: C87-4908

IHC HOSPITALS, INC., aka
INTERMOUNTAIN HEALTH CARE,
HOSPITALS, INC., a Utah
corporation, SCOTT WETZEL
SERVICES, INC., a corporation;
SCOTT OLSEN; STEPHEN G.
MORGAN: MORGAN, SCALLEY &
READING; and JOHN DOES I
THROUGH X,
Defendants.

Judge David Young

STATE OF UTAH

)
:ss:
County of S a l t Lake )
Philip

R.

Fishier,

being

first

duly

sworn,

deposes

and s a y s :
1.
that

he

That

served

he

as

is

a member

Judge

of

the

of

the Utah S t a t e

District

Court

of

Bar

Salt

anc
Lake

County, S t a t e of Utah from March 1982 to July 1986.
2.
ings

known

Probate
in

No,

and for

That he was t h e Judge who presided in t h e proceedas

In

the

Matter

P-83-692,
Salt

Lake

in

and h a v i n g

cient

entered

he

the

County,

taken testimony
data,

of

the

Third
State

Claim of

Chad

Judicial

District

Utah,

Coun

and t h a t

having

s e c u r e d what he deemed t o be

suffi-

an Order

of

Atkinson

approving

the proposed

mino:

settlement.
3.

That

Stephen

Intermountain H e a l t h C a r e ,

G.

Morgan appeared

Inc.,

as

counsel

t h a t he appeared a t t h e

room of Judge F i s h i e r on t h e 22nd day of J u l y , 1983 a t
mately 9:30

o'clock

a.m.,

the proceedings r e l a t i n g
t o which a f f i a n t
4.

and

asked a f f i a n t

if

court

approxi

he would

t o t h e proposed minor claim

fo

hea

settlemen

agreed.

That t h e p l e a d i n g s i d e n t i f i e d Mr. Morgan as couns€>

-2-

for Intermountain Health Care, Inc., and that affiant verifie
this

fact with Mr. Morgan

was clear

to all

involved

and

affiant was satisfied

that

Mr. Morgan did not

that i
represen

the Atkinson parents or minor.
5.

That

the

parents

of

the minor

were

examined by the Court, a copy of that transcript

sworn an
is attache

to this affidavit and incorporated by reference.
6.
parents
that

Among

that

they

they

had

other
did

things

not

consulted

the Court verified with th

intend

with

an

to obtain
outside

an

attorney an

lawyer.

(see pag

2 of the transcript, lines 7 thru 14.)
7.

The affiant ascertained that both parents desire

to complete the settlement as they had agreed with Intermountai
Health Care, Inc., and that they felt that it was in the bes
interest

of

the

their testimony,

child

and

the Court

themselves, and that
concluded

upon

hearic

that it was in the bes

interest of the minor and the parents to complete the settlemec
in accordance with the settlement

terms which had been agree

between the parties.
8.
ment

itself

Mr Morgan voiced no opinion concerning the settle
and

the

only

role

he

played

in the proceeding

before affiant, was that of counsel for the petitioner Interraour

-3-

tain Health Care,

Inc., to bring the matter before the Cour*

for hearing and resolution.
Further affiant ^Baith naught:
f<h

Dated this

day of December, 1987.

Philip! R. Fishier
SUBSCRIBED

AND

SWORN

to 'before

me

this

of December, 1987.

^fr^yg^Ti

My Commission Expires:

iwf

-4-

CERTIFICATE OF MAILING

I hereby

certify

that

copy of the foregoing Affidavit
prepaid, this

ML

I mailed

a true

and

correc

of Philip R. Fishier, postag

day of -Dccemttcr-, 198S, to the following:

Dale Gardiner
G. Steven Sullivan
Robert J. DeBry
Attorneys for Plaintiffs
4001 South 700 Last, Suite 500
Salt Lake City, Utah 84107
Paul S- Felt
RAY, QUINNEY & NEBEKER
400 Desert Building
79 South Main Street
P.O. Box 45385
Salt Lake City, Utah 84145-0385
B. Lloyd Poelman
KIRTON, McCONKIE & BUSHNELL
Attorneys for IHC
330 South 300 East
Salt Lake City, Utah 84102

Secretary

«5-

ADDENDUM Q.

FILED IN CLERK'S OFFICE

APR 8 1988

C AvC^l_
CARMAN E. KIPP A1829
KIPP A wo CHRISTIAN, P.C
ATTOMMCYS AT CAW
QTV OtMTitc Z. #3SO
179 € A » T * 0 0

SOUTH

SA4.T IAMC CITY, UTAH •Alll-23t«
(•01) sci-arra

Attorneys for Stephen G. Morgan and Morgan, Scalley & Reading
IN THE DISTRICT COURT FOR SALT LAKE COUNTY
STATE OF UTAH

ROGER ATKINSON; POLLY
ATKINSON; and ROGER ATKINSON
and POLLY ATKINSON, as
guardians ad litem for
CHAD ATKINSON,
Plaintiffs,

ORDER

vs.
IHC HOSPITAL, INC. aka
INTERMOUNTAIN HEALTH CARE
HOSPITALS, INC., UTAH
corporation, SCOTT WETZEL
SERVICES, INC., SCOTT OLSEN;
STEPHEN G. MORGAN; MORGAN,
SCALLEY & READING; and
JOHN DOES I thorough X,

Civil No.: C87-4908

Judge David Young

Defendants.

The motion of defendants Stephen G. Morgan and Morgan,

Scalley & Reading for Summary

Judgement

came on as scheduled

for hearing on March 28, 1988 at 9:00 a.m, before the Honorable
David Young, District Court Judge; plaintiffs being represented
by their attorney Dale Gardiner of the firm of Robert J.

DeBry

& Associates; defendants Stephen G. Morgan and Morgan, Scalley
& Reading being represented by Carman E. Kipp oi the firm of
Kipp

ana Christian, P. C ,

and

attorney

Paul Felt

appearing

for Defendant Scott Wetzel and the Court having reviewed the
briefs, affidavits and discovery materials which had been filed
by counsel and having heard the arguments of counsel and being
fully advised in the premises.
IT
defendants
Motion

IS

HEREBY

ORDERED,

Stephen G. Morgan

for Summary

Judgment

ADJUDGED

AND

DECREED

and Morgan, Scai^e

that

& Readings'

of no cause of action

in their

favor and against plaintiffs should be and the same is hereby
granted.
Dated this

O

day of March, 1988.
DISTRICT COURT JUDGE:

Approved as to Form:
Dtjpoty Clef*

riAN P C
#300

Dale Gardiner
Attorney for Plaintiffs

